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DISCLAIMER
Disclaimer for “How to maximize your pay: The two primary legal strategies to ensure you get the 
greatest pay from your employer.”

This is educational information. This publication is not legal advice. Furthermore, do not take any 
actions based on this publication without first securing the advice of a competent attorney.

You understand that this book is not intended as a substitution for a consultation with an attorney. 
Requesting this book or viewing the information in it does not create an attorney-client relationship 
with El-Hag & Associates, PC or any of its attorneys (hereinafter “EL-HAG”). To obtain legal 
advice, please engage the services of EL-HAG or another law firm of your choice. 

EL-HAG IS PROVIDING “WAGE THEFT: HOW TO MAXIMIZE YOUR PAY” (HEREAFTER 
REFERRED TO AS “BOOK”) AND ITS CONTENTS ON AN “AS IS” BASIS AND MAKES 
NO REPRESENTATIONS OR WARRANTIES OF ANY KIND WITH RESPECT TO THIS 
BOOK OR ITS CONTENTS. EL-HAG DISCLAIMS ALL SUCH REPRESENTATIONS AND 
WARRANTIES, INCLUDING FOR EXAMPLE WARRANTIES OF MERCHANTABILITY 
AND FITNESS FOR A PARTICULAR PURPOSE. IN ADDITION, EL-HAG, DOES NOT 
REPRESENT OR WARRANT THAT THE INFORMATION ACCESSIBLE VIA THIS BOOK IS 
ACCURATE, COMPLETE OR CURRENT. 

The book is provided for information purposes only, and relevant laws frequently change. Except as 
specifically stated in this book, neither EL-HAG & Associates, P.C nor any authors, contributors, or 
other representatives will be liable for damages arising out of or in connection with the use of this 
book.

This is a comprehensive limitation of liability that applies to all damages of any kind, including 
(without limitation) compensatory; direct, indirect or consequential damages; loss of data, income 
or profit; loss of or damage to property, and claims of third parties and punitive damages.
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INTRODUCTION
DEAR READER,

After spending nearly 20 
years fighting for the 
rights of working men 
and women, I have 
learned that the main 
problem working 
people have is that 
they are unaware 
of their rights in the 
workplace. This book is 
designed to address the 
two biggest problems facing 
working people today—being 
underpaid and not being paid correctly. 

This book is designed to give you an overview 
of two laws that are of most importance to 
working people: 

(1) the National Labor Relations Act; and 

(2) the Fair Labor Standards Act.

The book contains information that you 
can put to use today. It does not provide an 
analysis of the law. 

The Fair Labor Standards Act helps you 
get paid everything to which you are 

legally entitled, and the National 
Labor Relations Act allows 

you to form a union, which 
will help you squeeze every 
dollar possible out of your 
employer. 

If you read this and believe 
that your rights are being 

violated in the workplace, or 
that your conditions at work 

can be improved, please call us to 
discuss your rights and the steps you 

can take to improve your financial wellbeing.

Jordan El-Hag
JORDAN EL-HAG, ESQ. 

P.S. We are just a phone call 
away at (914) 218-6190 or go to               
www.elhaglaw.com 

Mention that you downloaded this 
report, and we’ll answer whatever 
questions you have!



Wage theft occurs 
whenever an 
employer does not 
pay his workers the 
wages required by 
law. If you suspect 
you’re the victim 
of wage theft, you 
have rights. In this 
book, we explain 
what wage theft 
is, how it occurs, and 
how you can ensure you 
receive all the wages you are 
owed. We’re going to explain what the 
rules are. 

We’ll explore some ways employers break 
those rules. Finally, we’ll talk about steps 
you can take to prevent wage theft, ending 
with a discussion of one of the best defenses 
against wage theft in history—a workers’ 
union.   

The United States created a federal 
minimum wage in June, 1938 (when 
workers were guaranteed 25 cents an hour!). 

However, nearly a century later, employers 
in the U.S. still seem to have trouble paying 
their workers what they’re owed. Wage theft 
is the most frequent workplace violation.

How widespread is the 
problem? In New York 

alone, it may be massive. 
Here are some shocking 
statistics: 
»» State officials recovered 

more than $99 million in 
stolen wages for some 103,000 

workers between 2011-2014, 
according to state records. That 

only covers what state officials have 
actually pursued and won; it’s likely 
that it’s only the tip of the iceberg. 

»» In 2014, the federal government 
commissioned a study on wage theft: 
It found that New York workers were 
cheated out of up to $20.1 million in 
wages each week.

»» Wage theft has meant that some 
26,000 New York families were 
forced to live below the poverty line, 
when they didn’t have to. 

»» It’s not just the workers themselves 
who suffer from wage theft. Per 
that 2014 study, those thousands of 
families living in poverty turned to 
government programs for help. New 
York paid an additional $41.4 million 
to help the victims of wage theft, the 
federal study found. Meanwhile, the 
stolen wages reduced tax revenues for 
the state, by $71 million.
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MINIMUM WAGE
WHAT IS THE NEW YORK 
MINIMUM WAGE - The NY State 
minimum wage has been increasing for the 
past few years and will continue to increase for 
a few more. So the easiest way to check the 
current minimum wage is by viewing the NYS 
Department of Labor Minimum Wage videos 
right here.

WHAT IT DOES - It is the lowest amount 
of money that an employer can pay you for 
1 hour of work. Your boss must pay you the 
minimum wage even if you agree to work for 
less.

Example: Your boss cannot offer you a job 
only if you are willing to work for less than the 
minimum wage. Even if you do make this deal, 
you can still sue for unpaid minimum wage!

HOW TO CHECK IF YOU ARE 
GETTING LESS THAN MINIMUM 
WAGE - Multiply the minimum wage by all 
hours worked. If your gross wages (the money 
you are paid before the deductions for taxes) are 
less than that amount, then you are a victim of 
wage theft! 

WHAT IS WAGE THEFT?
To make sure you are not a victim of wage theft,  here are the 3 main rules that 
you must know:
1.	 You must be paid for all the hours you work.
2.	 You must be paid at least the minimum wage.
3.	 You must be paid overtime when your work more than 40 hours in a week.

WHAT IT DOES - Overtime protects you 
from being asked to work too many hours in a 
workweek without extra compensation for your 
time.

WHAT IT IS - The overtime rate is 1.5 X 
your regular hourly rate.
Regular Pay: $10.00
Overtime: $10.00 X 1.5 = $15.00

WHEN IT APPLIES - Overtime applies 
any time you work more than 40 hours in a 
week. Each hour over 40 hours must be paid 
at the overtime rate. Remember, overtime is 
computed on a weekly basis. It is not computed 
daily or bi-weekly. Even if your boss pays you 
every two weeks, they must computed overtime 
each week if you work over 40 hours in the 
week.

OVERTIME PAY



WAGE THEFT: WHAT IT 
IS— AND WHAT YOU 

CAN DO ABOUT IT

The law doesn’t just govern how much money 
you’re supposed to make on the job. There are also 
rules for other benefits that employees can be 
offered: 

1.	 Meal Breaks Employers must offer 
you time off for a meal but they don’t 
have to pay you for it. You can find many 
of the details here at the state of New 
York’s website, but, generally speaking, 
for shifts that last longer than six hours, 
factory workers are entitled to an unpaid 
60-minute lunch break, and non-factory 
workers are entitled to an unpaid 30-minute 
lunch. If you work extended shifts, you 
are entitled to an additional meal period. 
During this period, you may be required to 
stay at the job location, but—with very few 
exceptions—your boss is not allowed to ask 
you to do any work.

2.	 Rest Periods Other rest periods, such as a 
20-minute coffee break, are not required by 
law, but if your boss offers them, the state 
expects you’ll be paid for those breaks.   

3.	 Paid Time Off New York, except for 
New York City based employers who must 
provide paid time off, doesn’t require your 
boss to pay for vacations, personal time off, 
sick days, etc., but when there is a policy 
that allows for that, it should be consistently 
applied for all employees.  

4.	 Proper Notice Under New York law, 
employers are also supposed to provide 
notice, in writing, about your employment, 
wages and benefits. The company should 
either post the notice or hand out copies 
to its employees. (Although, even if the 
company doesn’t put its policies in writing, a 
verbal promise from your employer can be 
enforced.) The notice is supposed to be in 
English and your native language.

The notice should include information about: 

»» pay rates at the job, including overtime rates
»» how you’re paid (hourly, by the shift, per week, on 

commission, etc.)
»» your regular payday
»» the company’s official name and any other names 

under which it (or your bosses) do business
»» your employers’ main address and phone number
»» deductions that your bosses may take from your 

check (such as tips, meals or lodging)

Your employer also must provide you with an 
accurate pay stub with each payment of your 
wages. It must provide an accurate computation of 
your pay and include any and all deductions from 
your gross pay. 

Now that we’ve discussed the basic rules, let’s talk 
about how some employers try to get around them.

MORE THAN A WAGE
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WHO ARE THE VICTIMS OF WAGE THEFT? 

Wage theft can happen to every working 
person, but it seems to occur most frequently 
in businesses that rely on low wage earning 
employees.  The most common industries where 
wage theft occurs are: 

1.	 Restaurants and hotels
2.	 Construction (day laborers especially) 

3.	 Retail workers
4.	 Building maintenance

5.	 Car Washes
6.	 Beauty salons
7.	 Dry cleaning
8.	 Clothing manufacturing plants
9.	 Meat processing plants
10.	 Cafeteria workers
11.	 Domestic workers (home nannies) 

12.	 Farm workers

If you work in any of these industries, you most likely are not being paid correctly. In my experience, 
these employers take advantage of their employees, pay them in cash, and don’t pay for all the hours 
worked. If you work in these industries you should contact a lawyer just to make sure you are not a 
victim of wage theft.



We mentioned above 
that wage theft is a 
widespread problem, 
and it has been for a 
long time. Each case 
is unique and presents 
its own, complex 
challenges, but there 
are generally four ways 
that an employer could 
cheat workers out of 
their wages. 

1) MISREPORTING 
HOURS 
Employers may not be paying for all hours 
worked. They may not credit you for all 

hours at work, or they 
may ask you to stay late 
without paying you extra 
for it. There are some 
exceptions to the rules, 
but these kinds of things 

are usually unlawful.  A common example of 
this is when a restaurant owner requires an 
waiter to report to work and “set up” before 
the worker is allowed to punch in, or in the 

HOW EMPLOYERS STEAL YOUR MONEY

1.	 Paying less than the MINIMUM WAGE

2.	Not paying OVERTIME (1.5x for each hour you 
work over 40 hours in a workweek)

3.	Not paying you for all the time you work

4.	Making unlawful deductions from your pay

Generally, even 
if your employer 

makes you report to 
work and just stand 
around, they must 

pay you for the time 
if you are not allowed 

to come and go as 
you please.

4 WAYS EMPLOYERS STEAL WAGES
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construction field an employer does not 
begin paying its workers when they arrive 
at the company headquarters to load work 
trucks and tools, but instead starts the day 
when they arrive in the field at the actual 
job site. 

In both scenarios, the workday starts once 
the employee performs the initial principle 
work activity. Generally, even if your 
employer makes you report to work and just 
stand around, they must pay you for the 
time if you are not allowed to come and go 
as you please.

2) UNLAWFUL WAGE 
DEDUCTIONS
Some employers 
cheat workers by 
making unlawful 
deductions from 
their wages. 
Companies are 
entitled to deduct 
money from your 
paycheck for things 
like taxes, insurance 
premiums, union 
dues or other expenses covered by law. But 
companies are not supposed to “fine” you 
for mistakes or charge you for business 
losses (if, say, the cash register is short 

at the end of your shift). Companies may 
charge employees for uniforms and deduct 
the uniform costs from an employee’s 
paycheck, for instance—but only if the 
employee is still receiving at least the 
minimum hourly wage after the deduction. 
If they would be paid less, then it’s the 
company’s responsibility to pay and clean 
uniforms. 

3) CHEATING ON MEAL 
PERIODS
The most 
common trick 
an employer 

might pull 
is to play 
around with 
your lunch. 
Sometimes, bosses will have employers 
work through lunch but still deduct 30 
minutes or even an hour from their pay 
each work day. By law, if you perform any 
work during any part of your meal period, 
you’re supposed to be paid for the entire 
meal period. 

4) MISCLASSIFYING 
EMPLOYEES 
Another way a boss might get around 
wage and benefits laws is to misclassify an 



employee, 
either as an 
“exempt” 
employee 
or an 
independent 
contractor.  
For both, 
wage theft 
occurs when 
the worker 
should really be classified as an employee, 
but the company is using the exempt or 
independent contractor classification to 
dodge the overtime rules.  

5) CHEATING ON  
OVERTIME PAY
The 3 most common ways employers cheat 
you of overtime pay:  
•	 Simply do not pay it  
•	 Pay you by the day or by the job  
•	 Pay you as an independent contractor

Independent contractors are not entitled to:
•	 Workers Compensation
•	 Disability Insurance
•	 Social Security Pension or Disability
•	 Unemployment insurance

We’ll address independent 
contractors in the next session, but 
the key question for both of these 
types of workers is really about how 
much decision-making and control 
the worker has over the work 
environment (both her own work 
and for others). 

PART I - WAGE THEFT
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If you work in an industry 
where customer tips make up 
a part of your pay, then there 
are additional pay rules that 
you need to know to avoid 
wage theft. As a matter of 
fact, Wage theft is the most 
common workplace violation 
in the restaurant industry. 
Here is what you need to 
know to make sure you are 
paid correctly:

1.	 Your boss must 
pay you at least 
the minimum wage for all hours 
worked - Your boss cannot just rely on 
customer tips to compensate you, and 
tell you tough luck if you worked a day 
where you didn’t earn a lot of tips or if 
the restaurant was slow. It’s your boss’s 
responsibility to ensure you are paid the 
legally mandated minimum wage. 

2.	 If you receive tips as part of your 
pay, you have to understand 
what a tip credit is and the rules 
your boss must follow - A tip credit 
is when your boss pays less than the 
minimum wage by counting customer 

tips toward its minimum wage obligation. 
For example, if the minimum wage is 
$10, then your boss may pay you $5 per 
hour and use customer tips to pay the 
difference in the minimum wage. But 
there are rules your boss must follow to 
use the tip credit, and most restaurants 
get this wrong.  
 
If they do not follow the rules, then 
your boss has to pay the full minimum 
wage for all the hours you work.  To take 
a tip credit, your boss must follow the 
following rules under both New York 
State and Federal Law:

WAGE THEFT FOR TIPPED EMPLOYEES
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»» First, you have to work in 
the right job title. Under 
Federal Law, you must 
regularly earn at least 
$30 per month in tips 
in a tipped occupation 
for your boss to use a tip 
credit.  

»» Second, State and 
Federal law says your 
employer must provide 
you with a specific notice 
that they are using a 
tip credit. You must be 
notified of: the direct 
wage your boss is paying 
you, the amount of tip 
credit, the notice of the 
appropriate minimum 
wage, and that your boss 
must pay you any shortages 
if you did not receive sufficient 
tips. The direct wage is the actual hourly 
rate that your boss is paying you per hour.  

»» Third, you must receive enough money in tips 
and the direct wage to earn the minimum 
wage. If your boss does not satisfy these 
requirements, then he cannot use the tip 
credit and must pay you the full minimum 
wage for all the hours you worked. The boss 
cannot count customer tips.  

 
 

 
 

3.	 Tip pooling and tip sharing - 
Another pay practice that is unique 
to tipped employees is the practice 
of tip pooling and tip sharing. Tip 
sharing is when employees who directly 
receive tips share those tips with other 
employees that participated in serving 
the customers.  
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Tip pooling is when all 
of the tipped staff puts 
their money together 
and then divides it up 
amongst the tipped 
staff and indirectly 
tipped employees 
who provided service 
to the customers- 
busboys, food runners, 
bartenders, etc.  
 
Like with the tip 
credit, there are rules 
about how tip shares 
and tip pools are 
operated. If the rules are broken, then 
the boss must pay you the minimum 
wage for all hours worked. The main 
rules concerning tip sharing and tip 
pooling are:  
 
(1) Your employer cannot control the 
tip pool. They can require you to 
participate in a tip pool or tip share, 
but management cannot handle the 
transaction by collecting and distributing 
the money.  
 
(2) Management and non-tipped 
employees cannot receive any money from 
the tip share or tip pool. Only tipped 

and indirectly tipped employees can 
participate. 

4.	 Your boss must pay you an extra 
hour of minimum wage called 
a spread of hours premium if 
you work a shift longer than 10 
hours in a day - Even if you work 
two separate shifts that span more 
than ten hours, you are entitled to this 
premium. 

5.	 Your boss must pay you for all 
the hours you work - This includes 
any time that your employer requires 
you to be doing any type of work.  
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For example, if your boss asks you to come to work and prepare tables for customers, but does 
not start paying you until the restaurant opens, you still must be paid for the time you arrived 
at work to prepare tables. 

6.	 Your boss must pay you overtime for all hours worked over 40 hours in a 
workweek - However, when you are a tipped employee that is paid with a tip credit, the 
overtime computation is different. When the boss pays you with a valid tip credit, they can 
deduct the tip credit rate from your overtime rate. For example:

NORMAL OVERTIME RATE COMPUTATION FOR A NON-TIPPED EMPLOYEE:
HOURLY RATE= $10 PER HOUR

OVERTIME RATE = $15 PER HOUR ($10 HOURLY RATE X 1.5)

TIPPED EMPLOYEE OVERTIME RATE WHEN THE BOSS USES A $5.00 PER 
HOUR TIP CREDIT:
TIP CREDIT: $5.00.

HOURLY RATE THE BOSS MUST PAY: $5.00 PER HOUR

OVERTIME RATE THE BOSS MUST PAY: $10.00 PER HOUR [($10 
MINIMUM WAGE X 1.5 OVERTIME RATE) - $5.00 TIP CREDIT)]
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Now let’s talk about steps you can 
take to protect yourself. 
If you’re worried that you’re not getting paid 
a fair wage for all the hard work you put in, 
here are some day-to-day strategies to protect 
yourself on the job:

1.	 Punch in the moment you get to 
work - Generally, your boss must pay 

you starting the minute he 
requires you to show up 

for work. For example, 
a housekeeper who is 
asked to show up at 6 
a.m. but doesn’t begin 

cleaning rooms until 
7 a.m. usually must be 

paid for that first hour 
if it is mandatory that they 

arrive and stay at the workplace. 

2.	 Take your breaks - If, for instance, 
your boss deducts 30 

minutes for your lunch 
break, you’re supposed 
to have a full 30 
minutes for lunch, 
without interruption. 

A waitress, for 

instance, who still must serve her 
customers over a lunch break isn’t 
technically being given a lunch break, 
nor is the secretary required to attend a 
“brown-bag lunch meeting.” If that’s the 
case, then the employer must pay both 
employees. 

3.	 Never work 
“off the 
clock” - Once 
you punch 
out, you are 
supposed to 
be able to leave 
work. Bosses who keep 
employees waiting on-site after a shift—
even if it’s “just one more little thing”—
may be guilty of wage theft. 

4.	 Keep a journal 
of your hours 
- Keep your 
own diary 
of the hours 
you’ve worked, 
breaks you have 
(or haven’t) taken, 
and match these 
against your paystub. 

WAGE THEFT:  WHAT YOU CAN DO
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5.	 Check your paycheck for unauthorized deductions - 
Make sure that there aren’t any unauthorized deductions from the 
paycheck. If you don’t understand why a deduction appears, ask 
someone.  

6.	 Be aware that you’re limited in time to object - In New 
York state court, you have up to six years to file a claim of wage theft, 
but under federal law, you have only two years from the date the wage 
theft occurred to bring a lawsuit. 

7.	 Be aware and spread the word - Simply knowing your rights 
and helping your coworkers understand their rights, can make a huge 
difference. And it is illegal for employers to punish or fire workers for 
reminding others about minimum wage and overtime protections. 

8.	 Speak up (and out) - If you suspect you’ve been victimized, 
speak out. Call an experienced attorney to ensure your rights are 
enforced. Don’t only be aware: take action. 

9.	 Do research - Online job boards, such as 
GlassDoor.com, allow current and former 
employees to post reviews about companies. 
It’s not a good idea to post anything about 
your boss (you may get fired, even if it’s 
true), but you can see what others may have 
said, and find out if  other employees have had 
problems with wage theft. 

These are just some rough ideas that you might consider. But the best 
option might be to form or join a union. It’s really important, so we will 
discuss that in depth in part two of this guide.

WAGE THEFT:  WHAT YOU CAN DO (CONTINUED)
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WHO ISN’T PROTECTED
The wage theft  laws protect many workers, but not all of them. Some workers are not protected by 
these laws and are not entitled to the minimum wage or overtime. These workers are referred to as 

“exempt” workers. 

Exemptions are complex areas of law. There are many factors and tests that apply when trying to 
determine if an employee is exempt from the overtime laws.  The good news is that courts narrowly 

construe exemptions, which means that it is difficult for companies to prove you are exempt. 

THERE ARE A FEW MAIN CATEGORIES OF EXEMPT EMPLOYEES, 
AS FOLLOWS:

1.	 Executives and 
Professionals

2.	 Independent 
Contractors 

3.	 Outside Sales 
Persons

For a good general overview we have included some of the guidelines from the United 
States Department of Labor, but you should consult with an attorney to analyze your 

circumstances instead of trying to figure it out on your own.



EXECUTIVE EXEMPTION
To qualify for the executive employee 
exemption, all of the following tests must be 
met:

»» The employee must be compensated on a 
salary basis (as defined in the regulations) 
at a rate not less than $455* per week

»» The employee’s primary duty must be 
managing the enterprise, or managing a 
customarily recognized department or 
subdivision of the enterprise

»» The employee must customarily and 
regularly direct the work of at least two 

or more other full-time employees or 
their equivalent

»» The employee must have the authority 
to hire or fire other employees, or 
the employee’s suggestions and 
recommendations as to the hiring, firing, 
advancement, promotion or any other 
change of status of other employees 
must be given particular weight.

ADMINISTRATIVE EXEMPTIONS
To qualify for the executive employee 
exemption, all of the following tests must be 
met:

»» The employee must be compensated on 
a salary or fee basis (as defined in the 
regulations) at 
a rate not less 
than $455* 
per week

»» The 
employee’s 
primary duty 
must be the 
performance 
of office or 
non-manual work directly related to 
the management or general business 
operations of the employer or the 

U.S. DEPARTMENT OF LABOR GUIDELINES
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U.S. DEPARTMENT OF LABOR GUIDELINES CONTINUED

employer’s customers
»» The employee’s primary duty includes 

the exercise of discretion and 
independent judgment with respect to 
matters of significance.

PROFESSIONAL EXEMPTION
To qualify for the learned professional employee 
exemption, all of the following tests must be met:

»» The employee must be compensated 
on a salary or fee basis (as defined in the 
regulations) at a rate not less than $455* 
per week;

»» The employee’s primary duty must be the 
performance of work requiring advanced 
knowledge, defined as work which is 
predominantly intellectual in character 
and which includes 
work requiring the 
consistent exercise 
of discretion and 
judgment

»» The advanced 
knowledge must be 
in a field of science 
or learning; and

»» The advanced knowledge must be 
customarily acquired by a prolonged course 
of specialized intellectual instruction.

COMPUTER EMPLOYEE 
EXEMPTION
To qualify for the computer employee 
exemption, the following tests must be met:

»» The employee must be compensated 
either on a salary or fee basis (as defined 
in the regulations) at a rate not less than 
$455* per week or, if compensated on 
an hourly basis, at a rate not less than 
$27.63 an hour

»» The employee must be employed as a 
computer systems analyst, computer 
programmer, software engineer or other 
similarly skilled worker in the computer 
field.



The employee’s primary duty must consist 
of:

1.	 The application of systems 
analysis techniques and 
procedures, including 
consulting with 
users, to determine 
hardware, 
software or 
system functional 
specifications

2.	 The design, 
development, 
documentation, 
analysis, creation, 
testing or modification of 
computer systems or programs, including 
prototypes, based on and related to user 
or system design specifications

3.	  The design, documentation, testing, 
creation or modification of computer 
programs related to machine operating 
systems

4.	  A combination of the aforementioned 
duties, the performance of which requires 
the same level of skills.

OUTSIDE SALES EXEMPTION
To qualify for the outside sales employee 
exemption, all of the following tests must be 

met:

» The employee’s primary duty 
must be making sales (as defined 

in the FLSA), or obtaining 
orders or contracts for services 
or for the use of facilities for 
which a consideration will be 
paid by the client or customer
» The employee must be 

customarily and regularly 
engaged away from the 

employer’s place or places of 
business.

HIGHLY COMPENSATED 
EMPLOYEES
Highly compensated employees performing 
office or non-manual work and paid total 
annual compensation of $100,000 or more 
(which must include at least $455* per week 
paid on a salary or fee basis) are exempt 
from the  FLSA if they customarily and 
regularly perform at least one of the duties 
of an exempt executive, administrative or 
professional employee identified in the 
standard tests for exemption.

U.S. DEPARTMENT OF LABOR GUIDELINES CONTINUED
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As explained earlier, employers steal wages by 
classifying you as an independent contractor. 
I am specifically including this section so 
you can question whether you really are an 
independent contractor.  Most of the time, 
employees are misclassified.

There are two main things you need to know: 

1.	 An independent contractor is 
someone who is in business for 
themselves. Not someone who is 
controlled by the boss. 

2.	 You might not be an independent 
contractor even if you and your 
boss agree that you are. It depends 
on the actual circumstances that 
occur between you and your boss. 

It doesn’t even matter if you have a written 
contract that says you are an independent 
contractor. If in reality you are working as an 
employee, then the contract that calls you an 
independent contractor is typically null and 
void. 

If you think that employers do not purposely 
try to misclassify you, think again. They 
absolutley do this to save money.

Independent contractors aren’t subject 
to the same wage and hour protections as 
ordinary workers, for instance. Increasingly, 
employers are hiring workers as “independent 
contractors” to get around paying decent 
wages, taxes and other benefits. 

The U.S. Department of Labor recently has 
found that:

 “The misclassification of employees as 
independent contractors presents one 
of the most serious problems facing 

affected workers, employers and the entire 
economy.” 

Why such a concern?                               
The Labor Department warns: 
Misclassified employees often are denied access 

to critical benefits and protections they are 
entitled to by law, such as the minimum wage, 

overtime compensation, family and medical 
leave, unemployment insurance, and safe 

workplaces. Employee misclassification generates 
substantial losses to the federal government 
and state governments in the form of lower 

tax revenues, as well as to state unemployment 
insurance and workers’ compensation funds.

 INDEPENDENT CONTRACTORS: 
A GROWING INDUSTRY, A GROWING PROBLEM



Determining the difference 
among employees and 
independent contractors can 
be very complicated, but the 
federal government has created 
some guidelines. 

The default is that you are 
considered an employee, and 
your boss needs to prove why 
that isn’t the case. 

Here are some questions 
you might answer to help 
decide whether you should 
be considered an employee or 
independent contractor:

1.	 Is my work integral to my boss’ 
business? 
If your employer wouldn’t have a product 
or service to sell without your work, 
you may well be integral to the business 
and therefore should be considered an 
employee. Working on an assembly line, 
say, often means that you’re integral to 
the business. 

2.	 How much control does the boss 
have? 

If your employer sets the hours, 
wages, location of your job, and 
otherwise controls how you 
do your job, you are probably 
considered an employee. 
Another factor to consider 
here is whether you’re allowed 
to work for other employers 
at the same time, or whether, 
on your own, you’re allowed to 
hire other people to help you do 
your job. 

3.	 Do my managerial 
skills affect my own 
profits or losses? 

If you’re hired to supervise other 
workers, or you have the power to make 
decisions that would affect how much 
money you would take home, you may 
be an independent contractor.

4.	 Have I had to invest in the 
business? 
If you spend your own money in tools 
or equipment in order to perform 
your job, and you also could risk losing 
money in the business, you might be 
an independent contractor. This can 

HOW TO DETERMINE OF YOU ARE AN INDEPENDENT 
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be tricky, though: Many 
tradespeople buy their tools 
to use on the job, but they’re 
still considered employees 
because they don’t risk losing 
money in the business. 

5.	 Do my skills 
demonstrate 
independent business 
judgment, or am I 
competing on an open 
market with other, 
similarly skilled people? 
Are you working at two or 
more companies over the same period? 
Do you decide how many hours you’ll 
work on a project? Did you “bid” on a job 
with a company against other workers, 
negotiating how much you’d get paid, 
and how much work you would do? A 
“yes” to all of those questions suggests 
you might be independent contractor. 
However, in this case, it’s not enough 
you’re a skilled at your craft to prove 
that you’re an independent contractor: 
The government says you must “take 
initiative to operate” as an independent 
business.

6.	 How permanent is my 
relationship with the company? 
If your job is only for the length of a 

particular project, that may 
argue you’re an independent 
contractor. But if you and 
your employer haven’t agreed 
in advance that your job 
will end at a particular date 
or on a specific event—you 
are probably entitled to be 
classified as an employee. 
You might still be considered 
an employee even if the job 
has an end-date, depending 
on the industry you work 
in. Seasonal farm workers, 
for instance, sometimes are 

classified as employees, even if their 
employment has fixed dates. 

Again, you can see that this can be an 
unbelievably complex issue. Remember the 
starting point is that you are an employee. And 
to make a decision that you’re an independent 
contractor, all of these factors (and more) 
become relevant. 

There isn’t just one magic thing that does—or 
doesn’t—make you a contractor. 

Do not try to do this analysis yourself. 
It is not worth the time to guess. If 
you aren’t sure, it may be a good idea 
to reach out to an experienced labor 
attorney.



We’ve talked about what wage theft is, how 
widespread it can be, and the various ways in 
which a boss might try to cheat you out of 
your wages. In this next section of this book, 
let’s talk about what’s being done to fight back 
against wage theft, and steps you can take 
to protect the money you’ve 
earned. 

The good news is that the 
public seems to be increasingly 
aware of the suffering caused 
by wage theft. Occasionally, 
legislators are introducing bills 
to crack down on the practice 
and expand workers’ rights. For 
example,  

»» New York passed a Wage 
Theft Prevention Act in 
2009.

»» In 2017, Congressional 
Democrats introduced 
a bill that would increase the fines on 
employers who break the law. 

»» Connecticut is considering legislation 
of its own. 

Some lawmakers are specifically targeting 
those who are taking advantage of people 
working as independent contractors. In 

2016, the New York City Council passed the 
“Freelance Isn’t Free” Act. It set strict time 
limits on when freelance workers must be paid, 
and it provides for fines for bosses who delay or 
deny payments to freelance workers. 

Of course, the arrow doesn’t always point one 
way. 

In May, 2017, for instance, the 
U.S. House of Representatives 
passed a bill it called “The 
Working Families Flexibility 
Act.” It would allow companies 
to offer its workers paid 
time off instead of overtime. 
But it would allow bosses to 
determine when their workers 
take the time, and it would 
give bosses a full 13 months to 
give time off. In an editorial 
denouncing the bill, the 
New York Times called it “an 

invitation to wage theft.”

For those of us who work to defend workers’ 
rights (and work to expand workers’ rights), it’s 
often a dance of one step forward, two steps 
back. 

The thing to keep in mind, always, is that you 
are not alone. The law is often on your side. 

WAGE THEFT:  WHAT’S BEING DONE

The good news 
is that the 

public seems to 
be increasingly 
aware of the 

suffering caused 
by wage theft. 
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WHAT IS A UNION?
Having a union representing you at the 
job is generally the only way that 
you can ensure you get 
the most pay from your 
employer. 

Here’s what it means to 
have a voice on the job. 
Have you ever taken the 
time to ask yourself why 
your boss pays you what 
he pays you? Why you get 
certain benefits and not 
others? Or why you don’t 
get raises regularly or time 
off when you need it? 

Who made the decisions about 
how and what you are provided 
for the service and time you give 
to a company? 

The answer is the boss. But that 
does not have to be the case. 

In the United States, you have 
two options as a worker. You can 
be either: 

(1) an “at-will employee”

(2) a “contract employee”

The default is an “at-will” 
employee. This means you 

work at the “will” of your 
employer. Your boss 
determines everything 
that has to do with work, 
and can decide when and 
how they can fire you at 
their sole discretion. But 
a “contract” employee is 
treated much better. 

A contract employee 
is protected by a 

contract, which is a written 
agreement that can be 
enforced in court if it is 

violated. In the workplace, 
you might have such a special 
skill set that you can negotiate on 
your own for a contract, because 
the company cannot get your 
services anywhere else. 

But that does not apply to most 
of us. So, the law allows all other 
employees to join together and 
secure a contract at work to 
protect the entire group.  This is 
known as a “collective bargaining 
agreement.” 

Having a union 
representing 

you at the job is 
generally the only 
way that you can 

ensure you get the 
most pay from 
your employer. 

P A R T  I I :
GETTING THE MAXIMUM PAY FROM YOUR 

JOB BY SECURING UNION REPRESENTATION

PART II - SECURING UNION



The only way to secure 
a collective bargaining 
agreement is through a 
union.  With a voice on 
the job, the boss must 
listen and negotiate 
with employees to fix 
the problems in the 
workplace. 

So, what is a union? You 
might think you know 
what a union is, but 
most people don’t. A 
union is when a group of 
employees join together 
in the workplace to 
address any term and 
condition of work. 

The second you and 
your coworkers decide 
that you want to collectively fix a workplace 
issue, you have formed a union. 

This is an important concept to understand, 
because most people are afraid of unions. 
But if you understand that you are the union 
and you are taking steps to protect yourself, 
then you will never be confused or afraid of 
forming a union. 

THEN WHO ARE THE 
BIG UNIONS LIKE I.B.E.W 
AND TEAMSTERS?
You might be asking yourself what 
the unions like the Teamsters, 
United Autoworkers or the Teachers 
Union are, if you are the union. Like 
in any area of life, you should go to 
experts to help you address your 
problems. 

Problems in the workplace are no 
different. Instead of you and your 
coworkers trying to tackle the 
problems at work on your own, you 
can join a professional union to be 
your representative. These unions 
are non-for profit organizations run 
by their members. 

They have a legal duty to provide 
each member with representation, and all the 
people who run them must be elected by the 
membership. 

So by working with an outside professional 
organization, you get more strength at work, 
because these unions will provide you with the 
financial backing and professional experience to 
accomplish your goals. 

 YOU ARE THE UNION!
SOME OF THE 
THINGS UNIONS ARE 
RESPONSIBLE FOR: 
1.	 THE 40 HOUR WORK 

WEEK

2.	  8 HOUR DAYS

3.	 WEEKENDS

4.	 OVERTIME PAY

5.	 MINIMUM WAGE

6.	 PENSIONS

7.	 EMPLOYER 
HEALTHCARE

8.	 UNEMPLOYMENT 
INSURANCE

9.	 WORKERS 
COMPENSATION
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We mentioned, 
above, what 
unions have won 
for workers. 
That's not the 
only tool to 
measure their 
impact. Another 
way to measure 
their impact 
is ask what 
happens when 
they're not 
around. 

This graphic by the Economic Policy Institute, 
a nonprofit think tank, for a shocking 
illustration of what we're talking about. The 
blue line shows declining union membership. 
The red line shows the percent of income 
going to the richest Americans: The graph 
looks like an alligator's jaw swinging open 
(waiting to snap shut). 

Indeed, according to government statistics, 
union membership has plummeted in recent 
decades. That decline has also coincided with 
an explosion in wage theft. 

Two recent documentaries that address the 
decline of the American middle class that are 

fun to watch and very 
informative are: 

Inequality for All

Requiem for the 
American Dream 

Unions are a great 
defense against wage 
theft. Organizations 
such as the IBEW 
and the Teamsters are 
nonprofit groups run 
by their members; 
they have lawyers, 

accountants and other professionals to help 
ensure workers are paid a fair wage in a safe 
environment. It's a little like having your own 
law firm at your job. 

More than that, unions are beginning to 
expand their power to protect independent 
contractors. 

In the years ahead, it's reasonable to expect 
that unions will fight for workers in all aspects 
of the gig economy. They help employees like 
you to succeed. 

But to succeed, they're going to need help 
from employees like you. 

UNIONS:  NOT “WHY?”—BUT “WHY NOT?”



Now that you know what 
a union is, you need to 
know what a union does. 
Unions do three things for 
their members: 

1.	 Unions give you 
a voice on the 
job. 

2.	 Unions negotiate 
and secure you a 
written contract 
guaranteeing 
you your working 
conditions

3.	 Unions enforce 
your contract 
by providing you financial and 
professional resources.

What happens when you join a union? Once 
you join the union, your employer cannot make 
any changes to the working conditions without 
first negotiating in good faith with you and 
your union. This is much different than what 
most people are used to. For example, generally 
any union member cannot be fired unless the 
boss can prove that the employee committed a 
violation and that being fired was the appropriate 

remedy. If the boss makes 
a mistake, the employee 
can be put back to work 
with all lost wages. 

Once in place, a union 
will negotiate a contract 
with your boss (called 
a “collective bargaining 
agreement”). This 
contract will put all the 
terms and conditions 
of work, such as, wages, 
overtime, worker safety, 
discipline and a host of 
other aspects of your job 
in writing that can be 
enforced in a court of law. 
The union will then be 

responsible for enforcing the contract, making 
sure that you and your coworkers are being 
treated fairly, and that the boss is following the 
agreement he signed. 

GIVES YOU A VOICE AT WORK 
»» The law requires that your employer 

speak to you about changes and not the 
other way around! When you have a 
union representing you, your boss cannot 
change any working condition without 

WHAT DOES A UNION DO?
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negotiating with you 
and your union first. 
If the boss takes any 
benefit away without 
negotiating with the 
Union, you or the 
union can file charges 
against the boss with 
the national labor 
relations board and 
the employer may 
be required to undo all the changes and 
reimburse you for everything you lost.

»» Without a union, your boss can change 
anyworking condition at any time, and 
your only remedy is to find a new job. The 
difference with a union is that the boss 
MUST sit down and negotiate, provide 
financial records when they claim they 
cannot afford anything, and is cannot 
ignore your demands.

GETS YOU A CONTRACT TO 
GUARANTEE YOUR RIGHTS

»» A union provides you with profesional 
negotiators and lawyers to negotiate with 
your boss to get every workplace condition 
guaranteed in a written contract called a 
collective bargaining agreement. Without 

a contract, which is what 
most people have, the boss 
can make any change at 
any time and there are no 
consequences. But with 
a contract, the boss must 
provide what is in writing 
and you can sue him in 
court if they do not follow 
the contract.

ENFORCES THE CONTRACT IF 
THE EMPLOYER VIOLATES THE 
CONTRACT

»  The union also enforces the contract on 
your behalf by providing you with attorneys 
to sue the boss if he doesn’t provide you with 
your contractual benefits. For example, what 
happens if the employer fires someone? 

The Union will provide lawyers and take the 
employer to court to get the employee thier job 
back. 

What happens if the employer does not give 
the raises required in the contract? The union 
will bring the employer to court and get you 
everything you are owed.

WHAT DOES A UNION DO? CONTINUED



UNION ORGANIZING 101
It is against the law for an employer to discipline, fire or retaliate against an 
employee for organizing a union.   If you're considering organizing a union, here 
is what you need to do.
To form a union, you must go through a legal procedure that is governed by the National Labor 
Relations Act. There are several different ways to go about it, and it is too much information to 
include in an introductory guide such as this. 

THE ONLY THREE STEPS YOU NEED TO KNOW ARE:

Step 1: Believe that you have the right to have a voice on the job and decide to make 
your voice count.

Step 2: Speak to coworkers and tell them how you feel and why, and see if they 
agree.

Step 3: Call a union or labor lawyer to help guide you through the process. 

PART II - SECURING UNION
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CONCLUDING MARKS
In this book, we've talked about many things, 
but it doesn’t really matter all that much if 
you do not take action. You should not let 
your boss make decisions about your life 
without you having a say ! 

So remember, all you have to do is: 

BE AWARE  Being aware and educated 
about your rights is the first step. Most 
employees have no clue about their rights, 
which is why they are always underpaid and 
taken advantage of. Now you know the main 
concepts to maximize your pay. You do not 
need to know all the details. Its really simple, 
make sure you are paid correctly and make 
sure you get everyting you can from your job.

BE OBSERVANT  Being observant is 
the second step. You cannot just sit back and 
let things happen to you. Choose to question 
things that happen on the job to see if you 
are being wronged. It doesn’t do you any good 
to be the most educated employee if you do 
not pay attention at work. If you allow your 
boss to treat you badly, they will. They will not 
pay you everything you are entitled to and 
they will push you as far as they can, and they 
usually break the law when they do it. So, 
question everything and pay attention.

TAKE ACTION  Taking Action is the 
last but most important step. If we do not 
take action, then nothing will change. Do not 
read this guide and do nothing. You are most 
likely losing money every single day that you 
go to work without a union. It is ridiculous to 
not move forward because you are scared. The 
first step is making a phone call. Do it today 
because it could change your life!

We are standing by to help you. 
We look forward to the chance 
to serve you as we have served 

others in the community. While 
we certainly can’t guarantee 

any results, we may be the right 
law firm for you. 

CALL US AT (914) 218-6190                                       
OR GO TO                                                    

WWW.ELHAGLAW.COM  
TO ARRANGE A FREE 

CONSULTATION.



ELHAGLAW.COM

A B O U T  T H E  A U T H O R
In founding El-Hag & 
Associates, P.C., Jordan 
El-Hag brings over 15 years 
of experience in advising 
employees throughout lower 
New York State with regard 
to labor and employment 
law matters. In those years, 
he has served as the Chief 
Officer of several labor 
unions and has substantial 
experience in resolving legal disputes that 
arise at the workplace. Mr. El-Hag can 
offer a valuable and unique perspective 
on resolving workplace issues due to his 
extensive background in labor relations. 
He regularly counsels clients on a host 
of employment issues, including unpaid 
wages, overtime and minimum wage 
claims, employment contracts, severance 

agreements, reductions-
in-force, terminations, 
employee discipline, restrictive 
covenants, discrimination and 
union organizing. 

Mr. El-Hag is a graduate of the 
Fordham University School 
of Law and the Fordham 
University Graduate School of 
Business, where he received 

a Master of Business Administration 
majoring in finance. He graduated from 
S.U.N.Y Empire State College with a B.S. 
in industrial labor relations. Additionally, 
Mr. El-Hag has received various labor 
relations certifications from the Cornell 
University Labor Relations Institute and 
the International Brotherhood of Electrical 
Workers Education Department.


