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DISCLAIMER

Disclaimer for “Pregnancy Discrimination: A Guide for New and Expecting Mothers”

You understand that this book is not intended as a substitution for a consultation with an attorney.
Requesting this book or viewing the information in it does not create an attorney-client relationship
with El-Hag & Associates, PC or any of its attorneys (hereinafter “EL-HAG”). To obtain legal
advice, please engage the services of EL-HAG or another law firm of your choice. To discuss
engaging EL-HAG to help you with your matter, please contact the firm.

EL-HAG IS PROVIDING “PREGNANCY DISCRIMINATION: AN EMPLOYMENT

LAW SURVIVAL GUIDE FOR NEW AND EXPECTING MOTHERS” (HEREAFTER
REFERRED TO AS “BOOK”) AND ITS CONTENTS ON AN “AS IS” BASIS AND MAKES
NO REPRESENTATIONS OR WARRANTIES OF ANY KIND WITH RESPECT TO THIS
BOOK OR ITS CONTENTS. EL-HAG DISCLAIMS ALL SUCH REPRESENTATIONS AND
WARRANTIES, INCLUDING FOR EXAMPLE WARRANTIES OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE. IN ADDITION, EL-HAG, DOES NOT
REPRESENT OR WARRANT THAT THE INFORMATION ACCESSIBLE VIATHIS BOOK IS
ACCURATE, COMPLETE OR CURRENT.

The book is provided for information purposes only, and relevant laws frequently change. Except
as specifically stated in this book, neither EL-HAG nor any authors, contributors, or other
representatives will be liable for damages arising out of or in connection with the use of this book.

This is a comprehensive limitation of liability that applies to all damages of any kind, including
(without limitation) compensatory; direct, indirect or consequential damages; loss of data, income
or profit; loss of or damage to property, and claims of third parties and punitive damages.
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INTRODUCTION

DEAR

In my nearly 20 years fighting for the rights of
working men and women, | have found pregnancy
discrimination to be one of the most common forms
of discrimination occurring today. Unfortunately,
many employers view your pregnancy or newborn

as an inconvenience to their business. They see your
situation as likely to result in lost time, unfocused
work, and interruptions to the daily operation. It is
not uncommon for a woman who has announced
her pregnancy to her employer to suddenly find
herself subject to bogus work performance write ups,
unexpected layoffs or a hostile work environment.

I have written this guide to help protect you from
unfair treatment at work during and after your
pregnancy. Information is power. Knowing what your
rights are and how to build your lawsuit if things go
bad at work can make all the difference in protecting
your economic wellbeing at at this special time in
your life. | hope you find this book useful, but it is not
a substitute for legal guidance from an attorney. The
minute you believe that your pregnancy is causing
you an issue at work, you should contact an attorney
to proactively make a battle plan that protects you.
Don'’t wait until after the fact, because many times

it will be to late to gather the necessary evidence to
bring a successful lawsuit.

As you prepare to welcome a child into your life, you
shouldn’t have to worry about discrimination at work.
Unfortunately, despite the many laws that mandate
fair treatment for pregnant women, discrimination is
rampant in the workplace.Maybe you were denied a
promotion after you shared the big news about your
pregnancy. Maybe your employer refused to provide
essential accommodations. With the future of your
career in jeopardy and new bills about to arrive, it’s
easy to see why you're so worried. You're are not
alone, but that doesn’t make your journey any easier.

No matter your current struggle, you deserve
support at this difficult time. Thankfully, we live

in a time when you are protected. Several federal
laws protect you from discriminatory behavior from

employers. These include the Family and Medical
Leave Act (FMLA), the Americans with Disabilities
Act (ADA), and the Pregnancy Discrimination Act
(PDA). FMLA and ADA provide broad protections
that often encompass issues faced during pregnancy,
while PDA is specifically designed to protect

pregnant women.

Despite these laws, many employers find it easy to
take advantage of uninformed employees. Often,
workers have no idea that employers are barred from
hiring or firing based on pregnancy. Others fail to
understand the role reasonable accommodations
should play in the workforce. With pregnancy in the

workplace, knowledge is power.

After you read this eBook, you'll understand the
protections granted by the major employment laws.
You will be able to determine whether these laws
reflect your situation, and whether you're eligible for
damages based on your employer’s failure to comply.
Keep in mind that there are more laws protecting
women than mentioned in this guide. If you wish to
dig deeper, you're in luck—we provide links to several
resources you can use in your quest for justice.

Our goal is to help you know your rights and options,
during this challenging time in your life! We hope
this book provides a strong starting point in your
research and enables you to feel confident that even
though you might find yourself a target of unlawful
employment practices, you do not have to let

yourself become a victim.

Joidan E0- /7‘07/

JORDAN EL-HAG, ESQ.
P.S. We are just a phone call away at
(914) 218-6190 or go to

www.elhaglaw.com

Mention that you downloaded this report,

and we'll answer whatever questions you have!

ELHAGLAW.COM

| PAGES


https://www.elhaglaw.com/

PART I:

MAIN'LAWS THAT PROTECT NEW
AND EXPECTING MOTHERS

Awareness is the first step to protecting your rights at work. The first section of this book is designed
to provide you with a very basic overview of the main laws that protect expecting and new parents in
the workplace. Remember, these laws are very complex, and every situation is different. Therefore,
as a starting point, you need to know the basic protections and laws that apply to your situation.
Once you have a starting point, you can call an attorney or continue your research from there.

THE PREGNANCY DISCRIMINATION ACT

As a pregnant employee facing workplace
discrimination, your first avenue for recourse
involves the Pregnancy Discrimination

Act (PDA). This law protects you from
discriminatory behavior based on your
pregnancy or ongoing recovery from

childbirth.

HISTORY OF THE PREGNANCY

DISCRIMINATION ACT

An amendment to the Civil Rights Act of 1964,
the Pregnancy Discrimination Act was passed in
direct response to the Supreme Court decision
in General Electric Company v. Gilbert. In

this controversial case, the Supreme Court
refused to define pregnancy discrimination as
sex discrimination. Conversely, congressional
efforts intended to clearly highlight pregnancy
discrimination as a form of discrimination
against women.

The Pregnancy Discrimination Act stops
employers from treating you badly at work

because you are pregnant. This includes
discrimination in hiring. Additionally, the law
forbids employers from allowing pregnancy to
impact pay rate, promotions, fringe benefits,
firing, or other conditions of employment.
Those unable to perform their job due to
pregnancy must be treated similarly to
employees on temporary disability. This could
mean modifying tasks, offering alternative
assignments, or providing the opportunity for
disability leave.

WHAT TO LOOK OUT FOR: RED FLAGS &
POTENTIAL VIOLATIONS

If you are pregnant or you just gave birth and
realize that your company is treating you
differently than other people, this is a red flag.
Your employer may be violating the PDA. If
your employer recently learned about your
pregnancy, or you just gave birth and your
employer began cutting your hours or fired you,
then this is another major red flag. In either
case, you should definitely contact an attorney.

‘PAGE 4
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MAIN LAWS THAT
PROTECT NEW AND
EXPECTING MOTHERS

EXAMPLES OF PREGNANCY DISCRIMINATION AT WORK

Firing, disciplining or
discriminating against a
pregnant employee

An employer cannot ‘
fire, discipline or treat ,
any pregnant employee - -
differently than any other -
employee. For example,

they cannot lower a pay

rate for the period you

are pregnant because they
believe you cannot perform as
much work as other employees.
Similarly, they cannot fire you or write
you up for bogus reasons to try an justify
your termination.

Harassing an Employee for Being
Pregnant

A supervisor, co-worker, business partner,
and even clients and customers cannot harass
you because you are pregnant. Harassment
means that you are being subject to ongoing,
pervasive and unwelcome conduct because
you are pregnant. For example, if every day a
supervisor makes off hand comments about
how your pregnancy is slowing the business
down, this can rise to the level of harassment.

Refusing to Hire
Someone Because

They Are Pregnant

A company cannot
deny employment
or a promotion to a
person because they
are pregnant or might
become pregnant.

Not Providing
Reasonable
Accommodations

Your employer must provide you with

a reasonable accommodation to your
working conditions if you have a medical
impairment caused by your pregnancy. Just
being pregnant is not enough. An example
of accommodations would be changing a
work schedule to address morning sickness
or being given light-duty work during

pregnancy.

Firing or Discriminating Against an

Employee for Pumping Breast Milk

An employee who is a new mother must
have the opportunity to pump breast milk

ELHAGLAW.COM
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MAIN LAWS THAT
PROTECT NEW" AND
EXPECTING MOTHERS

at work in a safe and private place other
than a bathroom. She must also be given
reasonable breaks to do so. However, if a
company has less than 50 employees, and it
can prove that providing breaks or a private
space would create “undue hardship” to the
company, it may not be required to offer this
arrangement to its employees.

Forcing an Employee to Take
Time Off, Change Jobs, or Not

Considering Them for a Promotion

Your employer cannot make any job changes
motivated by their belief that you cannot
perform your job because you are pregnant.
For example, if they tell you that you have to
work in a new position that requires you to be
seated all day while your current job requires
you to stand most of the day, then that would
be a discriminatory decision even if it was a

helpful change.

Restricting Pregnancy-Related
Medical Leave

An employer must let pregnant employees
who have physical limitations caused by the
pregnancy to take leave under the same
terms and conditions as all other workers.
Your boss also has to keep your job open for
the same amount of time they would for
employees who are on sick or temporary

disability leave. Under the Family and
Medical Leave Act (FMLA), your boss must
allow pregnant employees to return to her
job or one that’s similar in pay, benefits, and
other terms and conditions of employment.

Some examples of leave violations are:

» Being fired for taking covered sick
days.

» Making pregnant employees use sick
time before using other types of time
off when non-pregnant workers are
allowed the time off.

» Offering pregnant workers less time
off than people with other health
conditions.

» Stop an employee who is temporarily
disabled because of her pregnancy
from taking leave without pay when
they do it for other employees.

Retaliating Against an Employee
Who Complains About Pregnancy

Discrimination

An example would be a pregnant employee
who was told that she could no longer do her
job, so she was subsequently demoted. After
threatening to file a claim with the EEOC,
she was then fired because her employer
alleged that she misplaced a large sum of
money when in reality she didn’t.

_ PAGE 62
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WHICH EMPLOYERS ARE COVERED?

The Pregnancy Discrimination Act applies to all work organizations with fifteen or more employees.
Select states offer further legislation that protects employees from pregnancy discrimination

at organizations with fewer than fifteen workers. For example, the state of New York protects
employees at businesses or agencies with just four employees.

WHICH EMPLOYEES ARE COVERED AND UNDER WHAT CIRCUMSTANCES?

The PDA covers female employees who are either currently pregnant, recovering from childbirth,
or dealing with medical conditions directly attributable to childbirth. Age is not a factor; employers
cannot discriminate against teenage mothers due to their age while pregnant.

While men are not covered under the PDA, they do enjoy coverage under the Family Medical Leave
Act, which allows for unpaid paternity leave.

COMMON MISCONCEPTIONS ABOUT THE PDA

There are several major mistaken beliefs that many people have about pregnancy discrimination. For
instance:

1. Pregnant women can never be fired

The PDA prevents employers from firing women because they are pregnant. But an employer
can still fire a pregnant woman for unrelated reasons. Unfortunately, many employers use this
loophole to try to claim that they terminated the employment of pregnant individuals due

to work performance. This is known as a pretext, which means that the employer makes up

a reason such as bad work performance to cover up the discrimination. You can read more in
the discrimination section below.

A 2014 study published in Gender & Society reveals that employers regularly vilify pregnant
women in discrimination claims, often referring to them as undependable in hopes of
legitimizing their termination. (For the full text of the study, Relational Power, Legitimation,
and Pregnancy Discrimination, visit here)

ELHAGLAW.COM {  PAGE7
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2. The PDA only applies to married women

Most women qualify for protection under the PDA, regardless of marital status. However,
exceptions exist. Religious institutions and select organizations managed by religious
institutions may be exempt from key aspects of the PDA, since there are many religious
exemptions that apply to federal discrimination laws because of church vs. state constitutional
protections.

A surprisingly common example of the potential for religious exemption: a Christian private
school could potentially fire a teacher who becomes pregnant out of wedlock, particularly if
the school maintains a strict morality clause. But this doesn’t mean that religious institutions
have no responsibility or potential liability under these laws. For example, Courts may

point to unequal application if, for example, a male employee is found to also have children
outside of marriage. Given the complexity of such cases, it is imperative for women in such
circumstances to seek strong legal counsel.

3. The PDA doesn’t apply to women who undergo abortions or suffer

miscarriage

While employers are not typically required to provide insurance coverage for abortions,
they cannot terminate employment if an employee ends her pregnancy. Since miscarriage
is a condition associated with pregnancy, both the PDA and FMLA protect women as they
recover from lost pregnancy.

4. Charges against employers can be filed at any time

Time is of the essence in pregnancy discrimination cases. To preserve your rights under the
PDA, you must file within 180 days of the occurrence of discriminatory behavior. In select
cases, this deadline can be extended to 300 days. If you do not bring legal action before these
deadlines, you will, with limited exceptions, lose your right to bring a lawsuit.

5. Charges cannot be filed against previous employers

You can still file charges against a business or agency if you're no longer employed there. For
example, you can take legal action if you suspect that your previous employer fired you due to
your pregnancy.

EL-HAG & ASSOCIATES, PC.
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WHAT ACTIONS CAN YOU TAKE IF YOU SUSPECT
YOUR PDA RIGHTS HAVE BEEN VIOLATED?

Were you fired or refused promotion due to
your pregnancy? Did your employer fail to
make appropriate accommodations based on
your condition? You could be eligible for civil
damages. Good documentation and effective
legal counsel can make all the difference

as you hold problematic employers
accountable.

Begin to document your situation as soon
as you suspect pregnancy discrimination.
Record the date, time, and location of the
event. Include a description of the incident.
Mention who was present at the time, and
what was said.

In addition to notes about your employer’s
discriminatory behavior, keep records of
your performance at work. These could
include complimentary memos or job
evaluations. Your goal should be to refute
potential allegations of poor workplace
performance.

If you have been treated poorly at work,
try to determine whether it stemmed
from knowledge of your pregnancy. If your
employer is unaware of your pregnancy,

the PDA might not apply to your situation.

However, your employer can be held liable
if he or she knew of the pregnancy through
office gossip, or if it was deemed ‘obvious.
Keep in mind that definitions of ‘'obvious' can
vary significantly.

As you document your situation at work,
don't hesitate to contact a trusted attorney.
Your lawyer will help you determine next
steps. If you file a discrimination lawsuit, you
could recover extensive damages while also
holding problematic parties accountable.
Look to recent successes for inspiration;
notable examples include Peggy Young's
Supreme Court victory against UPS, and

the $185 million verdict in a pregnancy
discrimination lawsuit against AutoZone.

ELHAGLAW.COM
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Eager to learn more
about your rights

under the Pregnancy
Discrimination Act?
Check out these valuable

Interested in learning more about the
circumstances that convinced Congress to
adopt the Pregnancy Discrimination Act

in 19787 This Jurist blog offers additional
insight into the legislation’s background.

resources: (See here)
1. The Equal 4. A Different Kind of #MeToo Story
Employment ) . o
Opportunity Commission (EEOC) This compelling Vox story highlights the

devastation of pregnancy discrimination in
the fashion industry and other contexts.
The article calls on the #MelToo movement

This resource is a
great starting point.

(See here) to pay more attention to pregnancy
: . discrimination — an underreported aspect

2. Fired For Bemg of workplace harassment. (See here)

Pregnant:

Another Kind of 5. Marketplace: 40 Years After the

Discrimination Pregnancy Discrimination Act,

Women Face at Pregnant Employees Still Face

Work Workplace Discrimination

This CNN report demonstrates that This concerning story from NPR's

pregnancy discrimination is far from Marketplace highlights not only

over, four decades following the PDA. It employers failure to abide by the PDA,

explores the unique pressures that low- but also, the laws shortcomings. In this

income women face during pregnancy, piece, Gillian Thomas of the ACLU's

particularly if their positions involve Women's Rights Project concludes that

significant physical labor. (See here) ongoing discrimination stems from both

a lack of PDA enforcement and the need
for |egis|ative updates. (See here)

3. Jurist: History of the Pregnancy

Discrimination Act

EL-HAG & ASSOCIATES, PC.
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THE FAMILY & MEDICAL LEAVE

The Family and Medical
Leave Act (FMLA) protects
employees from having

to make a choice between
keeping their jobs or caring
for their families. The FMLA
provides that your employer
must provide you with up to
12 weeks of leave a year to
care for yourself or certain
family members when
suffering from a serious
health condition. Read on to
learn more details.

The act covers family illness and other
emergencies, but importantly, it also offers
protection for pregnant women who want to
temporarily leave their jobs—for their health
and the health of their baby.

In fact, FMLA protection may kick in
for any of the following:

1. Preparing for a child’s birth
Caring for a newborn child

Adopting a son or daughter

A Wb

Foster placement ofa child
within the employee’s home

While the federal law allows for unpaid
leave, as of January 1, 2018, New York State

implemented its own version

of the law, which provides for
paid leave. However, this paid
benefit only applies after the
birth of the child.

THE FAMILY AND
MEDICAL LEAVE ACT'S

BACKGROUND

While FMLA now seems like
an unquestionable aspect

of employment, it took
tremendous effort to get the
landmark legislation passed. This effort began
in 1984, when the Women'’s Legal Defense
Fund first drafted legislation. After that,
FMLA was introduced in Congress every year,
to no avail.

Supporters remained vigilant, however, and
their effort eventually paid off. FMLA passed
with bipartisan support in 1991 and 1992, but
President H.W. Bush vetoed it. A broad-based
coalition, ongoing support in Congress, and
approval from President Clinton allowed the

act to finally pass in 1994.

The FMLA's primary goal is to balance work
life with family demands. The FMLA also aims
to reduce the anxiety employees face when
forced to take time off due to health issues or
pregnancy. The legislation accomplishes all this
by mandating that covered employers offer
job-protected leave for qualified purposes.

ELHAGLAW.COM
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THE FAMILY &
MEDICAL LEAVE
ACT

WHICH EMPLOYERS ARE SUBJECT TO
FMLA REGULATIONS?

Private companies are not
subject to FMLA unless they
employ at least 50 workers. To
count towards this figure, each
employee must reside within a
75-mile area. However, public
agencies such as state or federal
government entities (including
elementary, middle, and high
schools) are covered, whether or
not they reach the 50-employee benchmark.

Which Employees Qualify For FMLA

Leave?

Employees are generally entitled to use FMLA

leave if: (1) they work for a company that employs

5 or more employees within 75 miles of the
facility in which the employee works, (2) The

employee worked for the company for at least 12

calendar months, and (3) the employee worked at

least 1,250 hours within the past 12 months prior
to leave.

In most cases, eligibility is determined just as the
leave is about to begin. While these months do
not need to be consecutive (in a row), breaks of
several years may not count towards employment
duration. Furthermore, the employee must have

ey worked at least 1,250
: hours in the past 12
months. These hours
do not include sick
leave, vacations or other
situations in which the
employee left work.

Different eligibility

requirements apply for
airline employees, including flight attendants.
These professionals meet FMLA requirements if
they've worked or received compensation for at
least 504 hours during the past 12 months—and
if they've worked at least 60 percent of the
applicable monthly guarantee. These differences
are meant to address unusual work hours in the
airline industry.

In addition to working for the right company for
the right amount of time, employees must use
FMLA leave towards a qualified event.

When possible, employees who intend to take
time off should provide at least 30 days-notice.
For example, somebody with an anticipated
surgery would be expected to alert his or her
employer if anticipating a post-surgery break
from work under FMLA.

EL-HAG & ASSOCIATES, PC.
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THE FAMILY &
MEDICAL LEAVE
ACT

THE BENEFITS THE FMLA PROVIDES

Qualified employees working for
employers covered by FMLA can

take up to 12 weeks of unpaid leave in

a 12-month period. This leave can be
taken all at once (as is common during
pregnancy) or intermittently based on
the employees situation. Additionally,
select employees may take up to 26
workweeks off during a 12-month
period to provide care for seriously
injured service members. To qualify, the
employee must be the service member's
spouse, parent, child, or next of kin.

As employees take time off under FMLA,
employers must continue to provide group health
benefits. Upon returning to work, the employee
who took leave must be allowed to return to the
same job, or, at minimum, an equivalent position.

Common Mistakes Employees Make When
Using FMLA?

In their quest for unpaid leave, employees

make seemingly small mistakes that have huge
consequences. The following are among the most
common errors related to FMLA:

»  Failing to communicate intentions
to take FMLA leave to employers—
especially when well aware that individual

»

»

»

circumstances will force the employee to
take time off.
Assuming that lack of posted notice

means that the employee is not eligible for
FMLA.

Substituting light work for FMLA

leave. Many employers sidestep FMLA
requirements by forcing employees to
complete less intensive tasks instead of
completing their usual workload. While
employees are allowed to take this option,
it cannot be required of them.

Using FMLA coverage for uncovered
situations. Employees should only take
advantage of FMLA under a specific

set of circumstances. Leave cannot be
granted to care for a romantic partner or a

ELHAGLAW.COM
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THE FAMILY &
MEDICAL LEAVE
ACT

THE BENEFITS THE FMLA PROVIDES

Employers covered under
FMLA must provide
workers sufficient notice
of their rights. This
means displaying

a poster that can

easily be seen by

all employees and
applicants.

This poster must

explain all FMLA
provisions, along with

the process for filing

a complaint. Employee
eligibility doesn't matter; if
your workplace lacks such a poster,
there is cause for alarm.

As soon as you know that you intend to take
off time under FMLA, alert your employer.
If your place of employment fails to abide by
FMLA, improper employee notice could be

cited as an excuse in future claims.

If you suspect your rights under FMLA have
been violated, consider filing a complaint with
the Department of Labor's Wage and Hour
Division (WHD).

Your employer cannot legally
retaliate if you file with
WHD or pursue private

action in court.

The more evidence
you can offer in
your complaint, the
better. The WHD
requests personal
contact information,
the company’s name
and location, the type
of work you completed,
and how you were paid.
If possible, gather pay stubs
or other documentation of your
employer's payment practices.

An aggressive attorney can help you resolve

FMLA issues. Your representative may begin
with a demand letter before progressing to a
full-on lawsuit.

This suit may target not only the company
at large, but also individual managers or HR
professionals, as recently clarified in a case
heard in the U.S. Court of Appeals for the
Second Circuit.

EL-HAG & ASSOCIATES, PC.
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THE FAMILY &
MEDICAL LEAVE
ACT

RESOURCES FOR DEEPER READING

Check out these resources for more this useful employee guide. The
information on FMLA: downloadable PDF covers eligibility,
procedures for requesting leave, and
steps to file a complaint. (See here)

1. Hap[y 25th

Birthday,
FMLA! 3. Family and Medical Leave in
25 Years 2012: Executive Summary
Later—
Where Are In 2012, the Department of Labor
We Now? conducted a survey on FMLA and
its impact on both employers and
FMLA doesn't employees. This executive summary
look exactly highlights several of the survey's most
like it did at important findings, many of which
its inception remain applicable today. (See here)

in 1993. Recent changes in both local
and federal policy reflect contention

4. Americans Support Paid Family

among employers and employees. This Leave

article from the National Law Review
highlights the impact of the
recent tax act and other policy

updates on FMLA. (See here)

2. Family and Medical
Leave Act Employee
Guide

FMLA advocates worry
about the law's uncertain
future, but according to
this Rasmussen report, it
retains public support. The
report also suggests that
over half of Americans
have not taken advantage
The United States Department
of Labor seeks to spread

the word about FMLA with

of unpaid leave. (See

here)
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THE AMERICANS WITH

DISABILITIES ACT

You may have heard of the Americans

with Disabilities Act (ADA)—the law that
protects those with disabilities from being
discriminated against at work. The product
of years of effort in the disability rights
community, the legislation seeks to grant
those with disabilities the same opportunities
as the general public. However, you may

not realize that the disabilities law isn’t only
designed to help those with permanent
disabilities. It also includes temporary
disability—medical conditions that will affect
one’s ability to work for a period of time. And
pregnancy may be considered one of these
temporarily disabling conditions.

HISTORY OF THE ADA

While the Civil Rights Acts of 1964 and 1968
provided significant advancements in social
justice, individuals with physical and cognitive
disabilities continued to suffer mistreatment in
the workplace and in other areas of everyday

life.

The roots of ADA lie in Section 504 of the
1973 Rehabilitation Act, which guaranteed
select rights to those with disabilities. By
1988, Congress demonstrated bipartisan

support for extending the rights outlined in
Section 504.

Shortly prior to ADA’s adoption, disability
rights advocates demonstrated their support at
the Capitol Crawl. During this landmark event,

those with physical disabilities met in front of
the Capitol Building and left their wheelchairs,
crutches, and other assistive devices behind.

They crawled up the 100 Capitol steps. Soon
after, President H.W. Bush signed the bill into
law, demanding that the “shameful wall of
exclusion finally come tumbling down.”

WHICH EMPLOYERS ARE COVERED BY
ADA?

The Americans with Disabilities Act applies
to all businesses and organizations with 15
or more employees. Some state laws require
companies with even fewer employees

to comply. ADA also applies to labor
organizations, employment agencies, and
government entities at the federal and state
level.
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AMERICANS WITH DISABILITIES ACT

THE AMERICANS
WITH DISABILITIES
ACT

WHQO IS PROTECTED BY ADA?

WHO IS PROTECTED BY ADA—AND Health issues not covered by ADA include:
UNDER WHAT CIRCUMSTANCES? ,

Psychoactive substance abuse related to
The Americans with Disabilities Act protects

the use of illegal drugs

all individuals with disabilities that limit their » Compulsive gambling
participation in ‘major life activities.’ These » Pedophilia

include not only physical disabilities visible to » Kleptomania

others, but also intellectual disabilities, mental » Homosexuality*
health issues, and more. » Bisexuality*

- - *These are referenced as per enforcement
The ADA does not maintain an exhaustive list P

of all disabilities covered. Rather, the condition
must meet the bill’s definition of disability—

guideline, regulations, and court rulings. The
author does not express personal views on
human sexuality by categorizing sexuality in

this guidebook).

it must hamper involvement in important
activities and tasks.

Under the ADA, employers
are barred from discriminating
on the basis of disability.

f:overed by ADA ® Additionally, employers
include:
must make reasonable
» Blindness ‘ accommodations to improve

accessibility for those with

Examples of

disabilities commonly

» Deafness

» Cancer

» Diabetes

» Cerebral palsy

» Muscular

disabilities, unless such
accommodations would
® prompt ‘undue hardship.’
The ADA defines ‘undue

dystrophy hardship’ as any action
» Bipolar prompting excessive difficulty
disorder or cost, especially given the

» Depression employer’s size or operational

structure.
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AMERICANS WITH DISABILITIES ACT

THE AMERICANS

WITH DISABILITIES

ACT

COMMON MISCONCEPTIONS EMPLOYEES
AND EMPLOYERS HAVE ABOUT ADA

Several misconceptions surround the ADA
and its application, including the following:

1.

Employers are always barred
from ﬁ,ring individuals with
disabilities.

Employers cannot legally fire workers
due to disability, but they can terminate
employment for other reasons. This
creates a legal loophole that many
employers use to try to escape
discrimination claims. Employers often
Jjustify adverse behavior by pointing to
alleged performance problems. This is
known as a pretext, which means that
the employer makes up a reason such as
bad work performance to cover up the
discrimination. You can read more in the
discrimination section below.

Employers are required to hire
applicants with disabilities.

Just as employers can fire workers with
disabilities, they can refuse to hire

them in the first place. The disability
cannot, however, be the reason behind
hiring rejection. Unfortunately for
rejected employees, many employers
claim insufficient experience or lack
of credentials despite clearly being

influenced by the disability.
ADA only applies to visible

disabilities.

Typically, when we think of disabilities,
we picture wheelchairs, crutches,

and maybe, Braille. In reality, many
disabilities invisible to the average
individual are covered under ADA
guidelines. The legislation defines
disability as any impairment that
significantly limits major life functions.
Some of the most devastating issues,
however, are not immediately evident
to others.

Department of Veterans Affairs
claim denial means ineligibility

under ADA.
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AMERICANS WITH DISABILITIES ACT

THE AMERICANS
WITH DISABILITIES

The VA and the ADA hold significantly
different disability standards. Many
individuals who do not qualify as
disabled through the VA are still
covered by ADA.

5. ADA prevents housing

discrimination.

ADA applies to public accommodations,
but not necessarily housing. However,
discrimination in housing is barred by

the Fair Housing Act.

HOW TO PROCEED IF YOUR RIGHTS
UNDER ADA ARE VIOLATED

Do you suspect that an employer or place of business has failed to accommodate you according to
the ADA? Legal recourse may be possible. As soon as you suspect discriminatory behavior, get in
touch with an experienced attorney. Your lawyer will help you determine your eligibility for legal
action, and whether the offending organization is covered under federal and local laws.

The more prepared you and your attorney are prior to filing an official complaint, the better. Your
attorney may ask you for extensive documentation of discriminatory behavior. Keep record of the
incident and surrounding circumstances, including the date, time, and location. Pictures may assist
you in demonstrating unacceptable accommodations under the ADA’s guidelines. Save copies of all
emails, memos, or other documents discussing discriminatory action. Documentation should cover
all interactions with your company’s human resources department.
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AMERICANS WITH DISABILITIES ACT

THE AMERICANS
WITH DISABILITIES
ACT

RESOURCES FOR DEEPER READING

Ready to learn more about the ADA and the
role it plays in your everyday life? From think
pieces to FAQs, these resources have you
covered:

1. Equal Employment
Oppori:‘ur!ity

Commission
Start here.

2. Washington Post: 9
Why | Wrote the _
Americans With

Disabilities Act

this webpage covers several
of the most persistent
questions surrounding the

ADA and mental health. The

resource clarifies privacy rights

Read this insightful

piece to learn more about
the role disability rights
scholar Robert L. Burgdorf
Jr. played in drafting and

and reasonable accommodations
for mental health disorders. (See

adopting the ADA. (See I i here)
here) 4. ADA Frequently

3. Depression, PTSD & Asked Questions
Othe': Ment.al Health Turn to this comprehensive guide
Conditions m the Workplace: from the ADA National Network for
Your Legal nghts answers to common questions. The

FAQ includes several pages of common
queries, along with easy-to-understand
answers. (See here)

A valuable online resource from the
United States Equal Employment
Opportunity Commission (EEOC),
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THE FAIR LABOR STANDARDS ACT

The Fair Labor Standards Act (FLSA) is a
critical law enforced by the U.S. Department
of Labor's Wage and Hour Division. We’re not
going to cover it in the same depth as we have
treated the PDA; ADA and FMLA. The U.S.
Department of Labor (DOL) offers a clear,

simple introduction to the law here. (See here)

The reason we're including the FLSA in
our overview is that the law does contain a
provision that protects a woman’s right to
express breast milk in the workplace.

Per the United States Department of

Labor:

“Employers are required to provide
“reasonable break time for an employee
to express breast milk for her nursing
child for 1year after the child’s birth each
time such employee has need to express
the milk.” Employers are also required to
provide “a place, other than a bathroom,
that is shielded from view and free from
intrusion from coworkers and the public,
which may be used by an employee
to express breast milk.” ...Employers
are required to provide a reasonable
amount of break time to express milk
as frequently as needed by the nursing
mother. The frequency of breaks needed
to express milk as well as the duration of

each break will likely vary.”

WE WAN

e 4() Hour

As you can see, the protections are not as
comprehensive as the other laws mentioned
above. But this goes to show why employment
law is somewhat complex because there are
little provisions that provide protection to

employees scattered across many different
laws.
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https://www.dol.gov/whd/flsa/
https://www.dol.gov/whd/regs/compliance/whdfs73.htm
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THE NEWBORNS"AND MOTHERS’

HEALTH PROTECTION ACT OF 1996
(NMHPA)

The NMHPA affects the amount of time
you and your newborn child are covered for
a hospital stay following childbirth. This law

applies to two different types of coverage:

1. Group health plan_s (provided by

an employer or union);

2. Individual health insurance
policies (not based on
employment).

In general, group health plans and health
insurance issuers that are subject to NMHPA
may NOT restrict benefits for a hospital stay
in connection with childbirth to less than 48
hours following a vaginal delivery or 96 hours
following a delivery by cesarean section.

If you deliver your baby in the hospital,
the 48-hour (or 96-hour) period starts
at the time of delivery. If you deliver
your baby outside the hospital and you
are later admitted to the hospital in
connection with childbirth (as determined
by the attending provider), the period
begins at the time of the hospital
admission.

To learn more details about this law, visit:

1. The Center for Consumer
Information & Insurance
Oversight - Read more here

2. United States Department
of Labor: Protections for
ewborns, Adopted Children,
and New Parents...The
Newborns’ and Mothers’ Health
Protection Act of 1996- Read

more here
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PART I1:
DISCRIMINATION-101--

have included this section specifically to

provide an overview of discrimination law.

Al discrimination laws are proven the same
way. Therefore, if you understand the general
guidelines of employment discrimination in
general, and you understand the guidelines
of pregnancy discrimination, then you can
combine your knowledge to understand how
you prove pregnancy discrimination claims.
Again, employment laws are complex; the
following is just a summary to build your

awareness to help you be more vigilant at work.

If you would like to learn more details on
discrimination generally, then you can look to
our general discrimination book here.

WHAT IS EMPLOYMENT
DISCRIMINATION?

Employment discrimination occurs when your
employer treats you (or a group of individuals)
differently than other employees because you
belong to a protected class. It’s that simple.

For example, one person gets a bonus, the other
doesn’t. The boss asks one employee to go to
lunch, while a coworker is stuck in the office.
Parking spaces, an office with a window versus

a cubicle farm, work schedules, overtime, and
promotions. We'd like to say that people are
treated equally. But that isn’t true. People

are treated differently all the time: But being
treated differently by itself is not enough.

The issue is why you are being treated

differently.

Perhaps a manager is just a jerk, who gives his
favorite staff members special treatment. That’s
a toxic environment, but it isn’t necessarily
unlawful. However, if that manager is treating
staff members differently, solely because of
membership in a group of people—whether

it’s race or ethnicity, religion, gender, sexual
identity or disability—that is unlawful
employment discrimination, and it’s illegal
under federal and state law.
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PART II: DISCRIMINATION 101 4

WHAT IS
EMPLOYMENT
DISCRIMINATION?

Occasionally, something may look
neutral, but, in reality, may be
illegal. For example, let’s assume a
manufacturing job employs only
native English speakers. However
there’s nothing in the work that
demands that employees speak
English as the first language. This
requirement may then be a pretext
for discriminating against those
who are Hispanic or Asian.

Sometimes there is a legitimate explanation

for something that could be discriminatory
under different circumstances. In the example
above, let’s assume that the manufacturing
manager claims the language requirement is

for employees’ safety. He claims that safety
instructions are issued in English and the workers
need to understand those instructions during an
emergency. In order to win a discrimination case,
you'd have to disprove that excuse.

There are other situations where discrimination
laws can be complex and confusing.
Discrimination is about harming someone,

but what if the problem is that someone else
was helped? For example: another person was
promoted instead of you. In that case, you may
have to explain how a benefit to her, really, was
at a cost to you. “That promotion should have
been mine” may be true, but it’s a hard case to
win, on its own. But if there are other related

facts (“l had to do extra work, because she
wasn’t qualified for that job.”), then the harm
becomes clearer.

Whistleblowers present another level

of complexity when we consider job
discrimination. As a society, we want people to
refuse to participate in a crime, and we want
people to report crimes that are happening.
Therefore, while not a traditional category of
discrimination, the law protects employees who
speak out against workplace wrongdoing.

Whether it’s reporting a manager who is
discriminating against you or falsifying time
cards, as long as you make that claim in

good faith, your employer cannot retaliate
against you. The employer is supposed to fix
the problem, not punish you for making the
complaint. You can’t be singled out or otherwise
punished for doing the right thing. And if you

are, the law can protect you.
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ART Il: DISCRIMINATION 101

HOW DO YOU PROVE DISCRIMINATION?

To prove discrimination, you have to be
able to prove a few things:

1. You work in a company
that employs more than
4 employees (under New
York Law) and more than 15
employees (to be protected
under Federal Law)

2. You are an employee, not an
independent contractor

3. You are a member of a
protected class

4. You suffered an adverse
employment action

5. The adverse employment action
occurred because you are a
member of a protected class

6. Pretext

In most if not all cases, your employer
will have a non-discrimination
explanation for why he took a bad
action against you. For example, if you
did not get a promotion over someone
else, your employer might say you did

not have the same qualifications as the
employee who did get the promotion.
When your employer makes up a reason

to cover up the discrimination, this is
called a pretext. You must be able to
prove that the employer’s excuse is not
true.

Damages

You have to show the harm that you
suffered as a result of the adverse
employment action.
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PART II: DISCRIMINATION 101

COMMON WAYS T0 PROVE DISCRIMINATION

SHOW DIRECT

1. ~ Framework. This is a litmus test to help
EVIDENCE. determine whether discrimination
o occurred. As the plaintiff, you
. . W ot . . .
This could constitute: .‘\\'\s?’;fg\“\a‘\“'a need to build a “prima facie” case
N L.
o = o that discrimination happened.
» Verbal statements. For a:o‘\‘\Q\aC Th ppenee
. . e employer, meanwhile, will
instance, your supervisor .
try to counter, oFFerlng anon-
made an offhand remark A .

. il discrimination related rationale.
comparing you toacrimina The burden is on you to connect the
in the news :

dots. For instance:

»  Written documents. You are able to » You can prove that the employer’s
obtain emails exchanged between higher- supposed reason for taking action was
ups at t!‘.e company that call into question false. For instance, your boss swore that
your ability to do a job because of your he didn’t promote you not because you
age were a person of color but because you

were too inexperienced... and then he

» Video. A coworker shot a cell phone video turned around and hired a Caucasian who
FFYOUF :]uperwsor ye|||mg at Xou.on the had 5 years less experience than you did.

actory floor or overtly mentioning your
religion as a reason for making a firing » You can prove that the bad or unfair
decision. conduct was motivated by consideration
of your race, religion, disability, gender,
2. SHOWINDIRECTEVIDENCE.

With some exceptions, most employers
are mindful enough of their behavior to
avoid leaving a clear paper trail exposing
naked prejudices. So what can you do?
Years ago, the U.S. Supreme Court
established the McDonnell-Douglas

age, etc. For instance, you can compile
statistics about the company’s hiring and
firing process that demonstrates a clear
bias against people in your protected
class. Maybe only five percent of the
company’s leadership is female, while
women constitute at least half of the total
workforce.
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ART Il: DISCRIMINATION 101

GATHER YOUR EVIDENCE

It is extremely difficult to prove discrimination.
If it comes down to just your word versus

your employer’s word, the odds are stacked
against you. You will need more. This is why it’s
important to build your case while you are still
working at the company.

One of the biggest problems in building
employment discrimination cases is trying to
get your coworkers to come forward to support
your case. Many times, when someone loses
their job and files a discrimination lawsuit, they
think their friends at work will come forward,
but typically they are too afraid to step up

and do the right thing.

So build your case
ahead of time, and
keep a journal.

Even though coworkers

won’t voluntarily talk,

you can subpoena them to
talk during a lawsuit. If you
have compelling notes of what
occurred, and your notes reflect

that the person was a witness at the event, they
can be called upon to testify on your behalf.
People will not usually lie under oath, but often
need to be reminded of what occurred.

I

The best evidence shows a “pattern
and practice” of behavior.

Are other people who are members of your
group having the same problems as you
are? On the flip side, are people who don’t
belong to that group treated differently?
Start building your case by keeping a record
of any relevant incidents, so that, when

the time comes, you have firm evidence

to present to your employer or bring to a
lawyer.

The very moment that discriminatory
conduct occurs, you may not feel able to
challenge someone. That’s completely
understandable. But once you're
home, write down what happened.
Include exactly what was said—
word-for-word if you can—and
describe everything that happened.
Say who was there (either
y participating or witnessing the
event), when and why it occurred, and
any other details you remember. Do this
every time that it happens including,any
racial comments, sexual innuendo, etc.
Write everything done. (You can always
make a shorter list, and leave things out
later, if you want.)
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PART II: DISCRIMINATION 101

GATHER YOUR
EVIDENCE

Another great way to gather evidence
is with emails and text messages.

Check your company email privacy
policy, but generally if you print out
or forward emails that have good
evidence, you should keep that in
your file. Text messaging is a very
common form of communication
now, and many people will put in
writing information that can help
make or break a case.

Psychologically, telling yourself, “It

was no big deal, forget about it,” may seem

like the way to go, but it is a big deal. And the
truth is—you aren’t going to forget about it, are
you? So document it. Many times, a defense for
discrimination boils down to a “He said/she said”
denial. That is much less likely to be successful
if you can show a list of all the things that have
happened, with dates, times and witnesses.

The more evidence you're able to provide, the
more likely you are to win your case.

Pull together any evidence in your possession,
including things like computer files, memos,
tangible documents or other items that pertain
to what happened.

Be sure to keep a record of all official
communication, formal or informal, notes,
memos, emails—all of which may be useful
later. Copy emails, annual reviews, employee
handbooks and memos related to promotions.

can’t do that || |

Be careful when forwarding emails to other
people or your personal account, though, as it
may violate the company’s policy, and it can be

tracked by the IT staff.

If you've been fired, make sure you
have a copy of your termination
notice. If the firing happened
in-person, and you do not have a
aem written termin.ation notice, ser:\d a
follow-up email to your supervisor
asking for clarification on why you
were fired. But write that email with
a cool head, and maintain a professional
tone throughout. Then, start a timeline
of events. As soon as you can, begin writing
everything you remember about the events
that led to your firing. Try to keep your list
chronological. Make a note of any dates you can
recall, such as dates you were hired, fired and any
times you received a promotion. If someone else
was involved, be sure to mention that person.
List as many events (positive and negative) as
you can, and be as specific as possible. And
include even the details that seem unimportant.

As upsetting as experiences of discrimination
are—whether you are still on the job or have
been let go—the good news is that you have
options. But first, you need to keep a level head.
Lashing out, ranting and raving, or venting,
especially to coworkers, will not help your
situation. Express your concerns with trusted
friends and family members. Channel your
frustration into building your case.
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\ PART I: DISCRIMINATION 101

WHAT CAN | WIN IF | WIN A
DISCRIMINATION LAWSUIT?

There are a few categories of damages available **You have a legal obligation to find a new
to you if you win a discrimination lawsuit. Job and limit your lost pay and benefits.
However, not all of these damages are available If you do not take steps to find a new job,
to you, depending on the law under which you you can get no back pay whatsoever!!

are suing. This is known as “mitigation of damages”.

It seems very unfair that your boss who
discriminated against you gets to benefit
from your finding new work, but that’s the
way the law is written.

1. Lost wages and benefits

Generally, you must
be made whole for
the losses you

2. Costs of finding a new job or
remedying the discriminatory
conduct

suffered because
of your employer’s
discriminatory actions.

Reimbursement for lost b;k- - Since the law
pay and benefits is one is designed to
of the available categories of make you whole
damages. for your losses,

) you are entitled
However, the reimbursement of lost

wages and benefits is bittersweet, because
the law deducts any other income that

to recover a ny

costs that you

! incurred in trying to
you receive. So generally, unemployment

benefits you received and income from
new employment will be deducted from
any award of lost pay and benefits.

recover from the discriminatory act.
For instance, you can recover travel
expenses that you incurred driving
to job interviews or necessary and

Moreover, if you secure a new job that is reasonable relocation costs.

comparable to the job you lost, you do not
get any more back pay and benefits.
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PART II: DISCRIMINATION 101

WHAT CAN I WIN IF |
WIN A DISCRIMINATION
LAWSUIT?

3. Pain and suffering

You are entitled to pain
and suffering damages.
Under the Federal
Law, there are limits
on how much you can
recover for pain and
suffering. These limits
are known as “caps” on
damages, and the caps are
determined by the size of the
company you work for. The limits
are:

» For employers with 15-100 employees,
the limit is $50,000.

» For employers with 101-200
employees, the limit is $100,000.

» For employers with 201-500
employees, the limit is $200,000.

» For employers with more than 500
employees, the limit is $300,000.

This means that under the federal
law, if you won a lawsuit, and you
were awarded pain and suffering, the
most you can receive is $50,000

if you work in a workplace that has
15-100 employees. The caps include
punitive damages that you might be
awarded. Under the New York State

Discrimination laws, there are no caps

on pain and suffering, but courts
have reduced awards that they
found too high.

No one can tell you how
much you might receive
from a pain and suffering
award. But there are two
factors that you can look at
to determine whether you can
receive a smaller or larger award:

»  A. How repulsive and persistent
was the discriminatory conduct?
The more repulsive the actions,

and the longer you were exposed

to them, generally the greater the
possible pain and suffering award.
One-time comments are generally
not discriminatory. For the most
part, one-handed comments are not
even actionable. If your employer
made one inappropriate joke or
discriminatory comment, generally
it would not even be enough to sue
(sometimes it is). However, if you put
up with your employer making daily
abusive comments, sexual advances,
or other conduct that is generally
inappropriate, you would be more
likely to receive a greater award.

» B. The significance of the impact the

_PAGE 30 2
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discriminatory act had on you. Even
if the discriminatory action taken
against you was bad, you won’t be
entitled to much in pain and suffering
if you did not have any pain and
suffering. But if you experienced a
lot of pain and suffering that you can
prove, then the award goes up. What
shows whether or not you incurred
pain and suffering:

> Did you require medical treatment on an
ongoing basis?

> Are you taking medication to deal with the
mental pain?

> Did you experience sleeplessness?

> Could you not eat, and did you lose weight?

> Did you withdraw from family and friends
because you were depressed?

> Did you suffer from panic attacks?

** Age or sex discrimination and liquidated
damages. In cases involving intentional
age discrimination, or in cases involving
intentional sex-based wage discrimination
under the Equal Pay Act, victims cannot
recover either compensatory or punitive
damages, but they may be entitled to
“liquidated damages.” Liquidated damages
may be awarded to punish an especially
malicious or reckless act of discrimination.
The amount of liquidated damages that may
be awarded is equal to the amount of back
pay awarded the victim.

\  PART II: DISCRIMINATION 101

WHAT CAN I WIN IF |
WIN A DISCRIMINATION

LAWSUIT?

Punitive damages

Punitive damages
are designed

to punish the
wrongdoer.

You must

be able to

show reckless

disregard
for the law or
malicious conduct. It is a very high
standard and not awarded often.

Reinstatement

You can be reinstated to your position
or be placed into the position that
you would have been in had the
discriminatory conduct had not
occurred.

Front pay

If reinstatement is not possible, a
court may award reasonable front
pay. This is

the amount

of money that
you would have
received had
you continued
to work for the
employer.
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PART IllI:

RETALIATION

Retaliation is the other category of protection
afforded to most employees. So it is worthwhile
to have an overview of this area of law.
Discrimination and retaliation are the forms

of conduct that employers are restricted from
committing. Like the prior sections, this section

should give you a strong foundation to start your

research and build your awareness.

WHAT IS RETALIATION?

Retaliation is important to include in this
resource because it is the other form of
protection provided by almost all employment
laws, including all of the laws we mentioned so
far! Retaliation is when your employer fires,
demotes, suspends, threatens, harasses or
otherwise discriminates against you because
you engaged in some form of protected activity.
Many of the employment laws that protect
employees have specific provisions that shield
employees from employer retaliation. For
example:

UNPAID WAGE & OVERTIME
LAWSUITS

Under both the Federal & New York

State law, it is unlawful for your employer
to terminate you because you complained

about not being paid correctly. In fact,
even if you were being paid correctly, but

you reasonably believed that you were not

being paid correctly, and you complained
to your employer, then you are protected

by the retaliation protections of the wage
and hour laws.

DISCRIMINATION

Under both the Federal and New York
State discrimination laws, it is unlawful for
your employer to terminate you because
you complained about discrimination

in the workplace or because you filed a
charge of discrimination.

UNION FORMATION

Under the National Labor Relations
Act, it is unlawful for your employer
to retaliate against you for engaging
in protected concerted activity. The
National Labor Relations Board has
exclusive jurisdiction over prosecuting
unfair labor practice charges, which

is what a retaliation charge would
constitute.

FAMILY AND MEDICAL LEAVE

ACT

Under the Family & Medical Leave

Act (“FMLA"), you are protected

from retaliation for your utilization

of the FMLA protections, for lodging

a complaint about FMLA violations,

or if you are complaining about your
coworkers’ rights being violated under the

FMLA.
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WHAT CAN | WIN IF I SUE MY EMPLOYER FOR
RETALIATION OR FILE A WHISTLEBLOWER LAWSUIT?

Different laws provide different levels of
remedies for retaliation. For example, some
laws provide for punitive damages, while some
do not. However, the general categories of
damages available to employees who win
whistleblower or retaliation lawsuits are:

1. Lost wages and beneﬁts

Generally, you must be made whole
for the losses you suffered because
of your employer’s discriminatory
actions. Reimbursement for lost pay
and benefits is one of the available
categories of damages.

However, the reimbursement of lost
wages and benefits is bittersweet,
because the law deducts any other
income that you receive. In general,
unemployment benefits you received
as well as income from your new
employment will be deducted from any
award of lost pay and benefits. And if
you secure a new job comparable to
the job you lost, you do not get any
more back pay and benefits.

**You have a legal obligation to find
a new job and limit your lost pay and

benefits. If you do not take steps to

find a new job, you can get no back

pay whatsoever!! This is known as
“mitigation of damages”. It seems very
unfair that your boss who discriminated
against you gets to benefit from you
finding new work, but that’s the way the
law goes.

Costs of finding a newjob or
remedying the discriminatory
conduct

Since the law is designed to make
you whole for your losses, you are
entitled to recover any costs that
you incurred in trying to recover
from the discriminatory act. Travel
expenses that you incurred driving
to job interviews and necessary
and reasonable relocation costs are
examples of costs you can recover.

3. 3) Pain and suffering

You might be entitled to pain and
suffering damages. No one can tell
you how much you might receive. But
there are two factors that commonly
affect the size of this award:
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WHAT CANTWIN IF I SUE MY

EMPLOYER FOR'RETALIATION OR

FILEA WHISTLEBLOWER LAWSUIT?

A. The repulsive and
persistent nature of the
discriminatory conduct. The
more repulsive the actions,
and the longer you were
exposed to them, in general,
the greater the possible pain
and suffering award.

B. The impact the
discriminatory act had on
you. Even if the retaliatory
action taken against you was
bad, you won’t be entitled to
much in pain and suffering
if you did not endure actual
pain and suffering. But if
you experienced a lot of
pain and suffering that you
can prove, then the award
goes up. For instance:

> Are you taking medication to
deal with the mental pain?

> Did you experience
sleeplessness?

> Could you not eat? Did you
lose weight?

> Did you withdraw from family
and friends because you were
depressed?

4.Punitive Damages

Punitive damages are
designed to punish the
wrongdoer. You must be able
to show reckless disregard
for the law or malicious
conduct. It is a very high
standard and not awarded
often.

5. Reinstatement

You can be reinstated to
your position or be placed
into the position that you
would have been in had the
discriminatory conduct had
no occurred.

6.Front pay

If reinstatement is not
possible, a court may award
reasonable front pay. This is
the amount of money that
you would have received had
you continued to work for
the employer.

> Did you suffer from panic attacks?
> Did you require medical treatment on an
ongoing basis?
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~ PARTIII: RETALIATION

WHO CAN BRING A RETALIATION LAWSUIT?

Believe it or not, any employee who stands up
for their rights or the rights of others in the
workplace can generally bring a retaliation
lawsuit. For example, if a coworker tells your
boss that he is breaking the law by mistreating
you because you are pregnant, and the boss
fires your coworker for that, then they have

a retaliation claim! Retaliation lawsuits are
generally some of the most successful lawsuits
employees can bring.

HOW DO YOU PROVE A RETALIATION
LAWSUIT?

The guidelines listed in Section Il on how to
prove a discrimination case apply to how you
prove a retaliation case. However, you need to
prove the following things:

1. That you engaged in protected
activity such as complaining
about pregnancy discrimination or
unequal treatment because you are
pregnant.

2. That you suffered an adverse
employment action (something bad
happened at work) because you
engaged in the protected activity.

3. That your engaging in protected

activity motivated the adverse
employment action.

That you suffered a loss as a result
of the adverse employment action.
For instance: you lost pay and
benefits, or you suffered emotional
distress.

If you can prove each of the
above 4 elements, than you have
a retaliation claim against your
employer. So follow the same
guidelines as in the discrimination
section to set yourself up for
success.

RESOURCES FOR DEEPER READING

EEOC Enforcement Guidance

on Retaliation Claims - See here

New York City Bar Association
Guide - See here

Fact Sheet about Retaliation
from the New York State
Department of Labor - See here

ELHAGLAW.COM
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https://www.eeoc.gov/laws/guidance/retaliation-guidance.cfm
http://www.nycbar.org/get-legal-help/article/employment-and-labor/retaliation/
https://www.labor.ny.gov/formsdocs/factsheets/pdfs/P707.pdf

CONCLUSION

regnancy is stressful enough as is;

you shouldn’t have to deal with

discrimination or retaliation at work.
Unfortunately, poor treatment permeates
the workforce at all levels and in all industries,
years after the adoption of the Pregnancy
Discrimination Act. Accomplished women are
regularly overlooked, harassed, or fired due
to pregnancy. This treatment always includes
undertones (or sometimes, overt instances) of
sexism; male professionals expecting children
rarely face such horrific behavior.

Don’t let your employer get away with poor
treatment. By taking a stand, you can send a
strong message that pregnancy discrimination
is not OK in the modern workforce. You can
also secure the compensation you deserve in
light of your financial and emotional suffering.
Sticking up for yourself won’t be easy, but
you'll find the effort worthwhile in the long
run.

In this book, we've delved into the extensive
legislation that protects you and your growing
family. You should now have a solid foundation
of the scope of the Americans with Disabilities
Act, the Family and Medical Leave Act, and
the Pregnancy Discrimination Act. You should
also recognize your opportunities for recourse.

If you’re ready to move forward with a

discrimination or retaliation lawsuit, you know
which steps you can take next. Otherwise,
you enjoy access to a variety of enlightening
resources for further research.

It’s time to put pregnancy discrimination to an
end, once and for all. Your efforts could shine a
light on despicable behavior in the workforce.
Join the movement and let employers know
your worth as a mother and as a capable,
committed professional.

Want to meet with us to discuss your
situation? We can strategize to help you
achieve a successful resolution.

CALL US AT (914) 218-6190
OR VISIT www.elhaglaw.com
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ADDITIONAL RESOURCES FOR PREGNANT WOMEN IN NEW YORK

Application of FMLA, ADA, and PDA can
differ significantly from one state to the next.
As a New York employee, you can benefit

| from specific guidance based on your state’s
local legislation. These resources provide
much-needed guidance:

1.

Guidance on Pregnancy
Discrimination and Reasonable
Accommodation of Pregnancy-
Related Conditions For
Employers In New York State

Although this resource is primarily
targeted at New York employers

and employees, it's also useful for
employees who suspect pregnancy-
based discrimination. The guide defines
critical concepts such as reasonable
accommodations and retaliation. It

also highlights rules and regulations
applicable to New York employers. (See

here)

New York State Ofgce of the
Attorney General: Disability
Rights

This online resource provides a thorough
overview not only of the ADA, but
also local laws pertaining to disabled

individuals. These include the New York
State Human Rights Law and the New
York City Human Rights Law. (See
here)

New York City Bar: Pregnancy

Discrimination

This succinct webpage from the New
York City Bar highlights pregnancy
discrimination at the state and local
levels. Read it for a succinct overview of
ADA, FMLA, and PDA. The guide also
provides several examples of pregnancy
discrimination to which you may relate.

(See here)

Guide to PregnancE
Discrimination in Employment

Developed by the New York based
non-profit National Advocates for
Pregnant Women, this guide provides

a comprehensive overview of the many
issues pregnant women currently suffer
in the workplace. Topics of interest
include contraceptive equity, workplace
discrimination targeting new mothers,
and illegal interview questions. (See

here)
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https://dhr.ny.gov/sites/default/files/pdf/guidance-pregnancy-discrimination-employers.pdf
https://ag.ny.gov/civil-rights/disability-rights
http://www.nycbar.org/get-legal-help/article/employment-and-labor/pregnancy-discrimination/
http://advocatesforpregnantwomen.org/06CFinalDraft.pdf

WORKSHEET FOR PROVING DISCRIMINATION

If you work in New York State, you can use this worksheet to determine whether

or not you might be a victim of pregnancy discrimination.

1. Do you work in a business that regularly employs more than 4 employees?
YES or NO (Circle One). If you answered yes, then the New York Human

Rights Law protects the employees who work in the business.

2. Do you work in a business that regularly employs more than 15 employees?
YES or NO (Circle One). If you answered yes, then the Federal Civil
Rights Act protects the employees who work in the business.

3. Are you an employee or independent contractor?
INDEPENDENT CONTRACTOR or EMPLOYEE (circle one). If you own

your own business, then you are an independent contractor, and the law does not

apply.

4. Did you suffer an adverse employment action? (Did something bad happen
at the workplace?) If so, describe what the problem is in a sentence or two. (For

example: were you fired? Were you suspended? Did other people get raises and you

didn’t? Etc.)

5. Do you believe the adverse employment action you just identified occurred

because you were pregnant?

EL-HAG & ASSOCIATES, PC.



6. What did you lose as a result of the adverse employment action? You have to

be able to prove emotional and economic loss.

a. Financial Loss: Have you lost pay or benefits? If so, how much have you lost to

date?

b. Emotional Loss: Have you been losing sleep, seeing a therapist, taking

medication, having panic attacks, etc.?

7. Pretext. What was the excuse your employer gave you for causing the adverse

employment action you identified, and why is that reason a lie?

If you can reasonably answer the above questions, then you might very well be
a victim of discrimination and have a viable lawsuit. We have included a sample

filled out form so you can get a sense of how to use the work sheet.

This is also a helpful form for you to use, because if you cannot answer one of the
questions, you might be able to do some investigating to get the answer. For example,
if you cannot explain if the employer’s excuse is a lie, then you know you need to ask
some co-workers if they heard something different at work, or uncover some other

evidence to answer that question.

ELHAGLAW.COM

| PAGE 39




WORKSHEET (FILLED OUT EXAMPLE)

If you work in New York State, you can use this worksheet to determine whether

or not you might be a victim of pregnancy discrimination.

1. Do you work in a business that regularly employs more than 4 employees?
YES D) or  NO (Circle One). If you answered yes, then the New York Human

Rights Law protects the employees who work in the business.

2. Do you work in a business that regularly employs more than 15 employees?
C EES Jor  NO (Circle One). If you answered yes, then the Federal Civil
Rights Act protects the employees who work in the business.

3. Are you an employee or independent contractor?
INDEPENDENT CONTRACTOR orircle one). If you own

your own business, then you are an independent contractor, and the law does not

apply.

4. Did you suffer an adverse employment action? (Did something bad happen
at the workplace?) If so, describe what the problem is in a sentence or two. (For

example: were you fired? Were you suspended? Did other people get raises and you
didn’t? Etc.)

5. Do you believe the adverse employment action you just identified occurred

because you were pregnant?
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6. What did you lose as a result of the adverse employment action? You have to

be able to prove emotional and economic loss.

a. Financial Loss: Have you lost pay or benefits? If so, how much have you lost to
date?

7M$WWWW%M6MW”’#WM M/Mﬂ'lﬂ
access To Uhe company’y (gonensus) pregnancy leave plan. ~

b. Emotional Loss: Have you been losing sleep, seeing a therapist, taking

medication, having panic attacks, etc.?
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7. Pretext. What was the excuse your employer gave you for causing the adverse

employment action you identified, and why is that reason a lie?

Tuidh, Wwa&%omﬁwmmmmw@&wmm&w@&wm%aﬂ%w
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If you can reasonably answer the above questions, then you might very well be
a victim of discrimination and have a viable lawsuit. We have included a sample

filled out form so you can get a sense of how to use the work sheet.

This is also a helpful form for you to use, because if you cannot answer one of the
questions, you might be able to do some investigating to get the answer. For example,
if you cannot explain if the employer’s excuse is a lie, then you know you need to ask

some co-workers if they heard something different at work, or uncover some other

evidence to answer that question.
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